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on The Supreme Court of the United States handed 

Tax Decision. down, on April 22nd, their decision in the case of 

the three savings banks in Des Moines, Iowa, hold- 
ing, contrary to the decision of the lowa Supreme Court, that these 
banks were entitled to have deducted, from the value of the property 
on which they were taxed, the value of the government bonds owned 
by the banks. Considerable interest has been aroused by the publi- 
cation in the daily and financial press of excerpts and notices of this 
decision, as to its exact scope and purport and whether or not it affects, 
in any way, the taxation of national banks, especially with reference 
to the deduction of government bonds. The Journat has received 
numerous letters of inquiry upon the subject. We take pleasure in 
presenting through this number to our readers the full text of the de- 
cision of the national supreme court, and in an article we point out 
what it decides and discuss what, if any, effectit will haveon national 
bank taxation. 

To summarize the decision and its results in a few words we would 
Say: 

Government bonds cannot be taxed and when a bank owns govern- 
ment bonds and is taxed on its capital or property, the value of the 
government bonds must be deducted. The Iowa tax laws are con- 
strued, not to impose a tax upon the shareholders of the banks in 
question with respect to their shares, but to impose a tax upon the 
banks themselves with respect to their property; hence such banks 
were entitled to deduct their government bonds from the value of 
their taxable property. 

Whenever a tax is imposed upon the shares of a bank as the 
property of the shareholders, whether or not the bank pays the tax in 
the first instance as their agent, the value of government bonds owned 
by the bank cannot be deducted from the value on which the shares 
must pay tax. This is because the shares are held to be a species of 
property, owned by the shareholders, separate and distinct from the 





406 THE BANKING LAW JOURNAL. 


property owned by the bank. It isnot the bonds, but the shares that 
are taxed. 

All national bank taxation is of this character. No national bank 
is taxed upon its capital, but the shareholders of every national bank 
are taxed upon their shares. Hence in no case can the value of the 
government bonds owned by the bank bededucted. Thesameis true 
with reference to state bank taxation in most of the states; the tax is 
not on the bank, but on the shareholders. Itis only in a few states 
(as in Iowa) that state banks are taxed upon their capital and wher- 
ever this is the case, they can deduct the value of government bonds. 

But an important consequence would seem to follow. Where 
state banks, assuming they are business competitors of national 
banks, thus escape taxation upon that portion of their property con- 
sisting of government bonds, the tax system under which such im- 
munity exists operates, we think, as a discrimination against the 
moneyed capital invested in the national banks whose shareholders are 
at a serious disadvantage in this respect, and it would seem that until 
the tax system of any such state was revised, national bank share- 
holders therein might claim an avoidance of their taxes on the ground 
of an unlawful discrimination. 

This point is discussed at length in our article to which, with the 
decision, our readers are referred for full information upon the subject. 


a In the Journat for April we published an article show- 
Corporation ing a variety of forms of notes executed by officers 
Note. of corporations and what the courts had held respect- 
ing their character as constituting corporate or in- 

dividual obligations. 

Supplementary to that article, we would invite attention to a de- 
cision of the New York Supreme Court, which we publish in this 
number, construing a note reciting ‘‘we promise to pay,” and contain- 
ing the following form of signature: 


Varick Contracting Company, 
John L. Martin. 


The payee of this note sued Martin upon it, and the lower court 
directed a verdict against Martin, holding that the note on its face 
was his individual obligation, and, being unambiguous, evidence out- 
side the note to prove the contrary would not be admitted. The Ap- 
pellate Term reverses this judgment. It holds that the note does not 
appear to be absolutely the personal note of Martin, but that itis am- 
biguous, and, as a consequence, extrinsic evidence is admissible to 
prove that the note was executed as an obligation of the Varick Con- 
tracting Company. 

As shown by the article published in the April Journat, there is 
much conflict of authority upon the different forms of notes put out 
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by officers of corporations, and there is work ahead along the lines of 
simplification and uniformity. 


a The committee of the American Bankers’ As- 
Money Orders. sociation charged with the duty of preventing 
unfair competition of the express companies 
in the sale of money orders are, we understand, carrying on their 
campaign before the Interstate Commerce Commission. Express 
companies come under the jurisdiction of the Commission by virtue 
of the provision of the Rate Bill, enacted June 29, 1906 that ‘‘the term 
‘common carrier’ as used in this act shall include express companies 
and sleeping car companies.” (We see, by the way, that the Pull- 
man Sleeping Car Company has notified the Interstate Commerce 
Commission that it is not a common carrier, that its operations are 
not subject to regulation or control by the Commission, and that the 
constitutionality of the railroad rate act, in so far as it applies to 
sleeping car companies, will be tested by judicial proceedings). 
Primarily, the regulation provided by the rate bill has to do with 
the transportation of persons and property, regulation of charges, 
discriminations, and the like and we are somewhat in the dark as to 
just how the money order business of express companies comes under 
the control of the Interstate Commerce Commission. But the mem- 
bers of the Bankers’ Committee on Express Money Orders have given 
thorough consideration to the subject and, acting under legal advice, 
doubtless have good grounds for their action. Just what the line of 
procedure is, is not made public, the committee deeming secrecy in 
this respect, more conducive to the interests they represent, than 
publicity. 

It is a function of the business of banking to buy and sell exchange 
and when express companies, organized primarily to carry parcels of 
a select nature too precious or valuable to transport as freight, add to 
this employment the business of taking up money, through agents at 
thousands of scattered points and issuing therefor bills of exchange or 
orders promising to pay a like amount at other points in this or for- 
eign countries, they are, in so doing, not express companies but 
bankers; they are not carrying parcels but are doing a banking busi- 
ness; and, conducting the business of banking, it would seem that, 
wherever banking laws exist controlling or regulating the banking 
business by persons or associations other than banks incorporated 
under state or national law, express companies selling or redeeming 
money orders within the jurisdiction of such Jaws would come under 
their operation. Ina few states, private banking (or the conduct of 
the business by persons not incorporated under the banking laws) is 
absolutely prohibited; in many more it is regulated and controlled; 
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while in some states there are no restrictions. But the thought gains 
force; is not the application of the requirements of state banking 
laws with reference to capital, reserve and the like, wherever such 
laws apply to persons other than incorporated banks who do a banking 
business, a potent means of curbing the banking aspirations of express 
companies in the issuance of exchange? Is it not the duty of the 
officials of state banking departments to enforce these laws in the case 
of express company bankers? 

In this connection we note that at the last session of the Kansas 
legislature an act was passed amending the banking law by the enact- 
ment of the following provision : 


‘¢ Any individual, firm or corporation who shall receive 
money on deposit, whether on certificate or subject to 
check * * * or shall receive money for which it issues its 
check, draft, bill of exchange or other evidence of in- 
debtedness for which it charges a fee * * * shall be con- 
sidered as doing a banking business and shall be amenable 
to all of the provisions of this act.”’ 


At the recent convention of the Kansas Bankers’ Association a 
paper was read by Mr. J. C. Nicholson, an attorney of Newton, 
Kansas, showing that the purpose of this law ‘‘is to put the express 
companies out of the money order business in Kansas.” 

It is thought this statute will be effective in accomplishing this 
end, for, being made applicable to express companies, they will no 
longer find it profitable to carry on the money order business as at 
present conducted. They must either qualify as bankers or confine 
themselves to receiving, carrying and delivering money in the 
original packages in which it isexpressed ; their proper and legitimate 
sphere of employment. 

This act will doubtless be tested in the courts and may prove the 
most effective solution of the problem. 


Chevette te The general proposition has been established by 
National Banks. the federal and by many state courts that a na- 
tional bank has no power to bind itself by a con- 

tract of guaranty to pay the debt of another. For example, if A draws 
a draft upon B of which C is a prospective purchaser, but desires 
assurance before purchasing that the draft will be paid, the fact that 
a national bank guaranties payment of the draft by B, will not add 
any value to the instrument. If the purchaser relies upon such a 
guaranty, he will find tnat he cannot enforce it. This subject is 
brought to mind by a decision of a New York court which we publish 
in this number, wherein the guaranty by a national bank of payment 
of another’s debt is held void and unenforceable, even though the 
bank benefited indirectly by the guaranty; that is to say, A owed the 
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bank money and obtained a loan from B on the strength of the bank’s 
guaranty to B that the loan would be paid; whereupon, with the pro- 
ceeds of the loan, A paid his indebtedness to the bank. One justice 
dissented thinking, in such a case, that the national bank being the 
real beneficiary of the loan which it guaranteed, should have been 
held liable upon its guaranty. But the majority of the courts, even in 
such a case, held the contract of guaranty ultra vires and void. The 
court pointed out that, as an incident to negotiating or discounting of 
negotiable instruments, when it negotiates such instruments by pro- 
curing the same to be discounted, the bank has the power to guaranty 
the payment of such instruments but that the guaranty is unenforce- 
able where the national bank is not owner, nor has any interest in the 
instrument guaranteed. 

An interesting question here suggests itself. It isa common prac- 
tice for national banks which receive paper for collection under restric- 
tive indorsements showing them to be agents and not owners, to guar- 
anty the genuineness and sufficiency of prior indorsements upon the 
paper, and the payor will make payment in reliance upon such guar- 
anty, being in no position itself to determine as to these facts. Here 
the national bank, not being owner of the paper and having only the 
interest of an agent for collection therein, guaranties or warrants that 
a prior indorsement is genuine and, if this warranty is broken, assumes 
to incur a liability for breach of warranty. While this is not exactly 
guaranteeing the debt of another, it is somewhat akin in principle, for 
it is in substance an engagement that if a prior contract, purporting 
to transfer the paper, is not as it seems, the national bank will make 
it good. The New York Court says: ‘* A national bank has no power 
to enter into a general contract of guaranty by which it becomes liable 
for the debts of others’ and it is matter for speculation whether, hav- 
ing no interest in a negotiable instrument, it has power to warrant the 
validity of others’ contracts thereon, by which it will become liable if 
the contract warranted provesinvalid. At the same time, millions of 
dollars are being paid by banks in commercial centers on the faith of 
just such guaranties and we should hesitate to pronounce an opinion 
that such contracts were ultra vires and void. The question is deserv- 
ing of more extended examination which cannot, however, be pursued 
here. 

Bank Accounts he law with reference to the receipt and payment 
With Minors. of deposits of minors and governing other relations 
of the bank with its customer, when the latter isa 

minor, has been made the subject of a very instructive paper written 
by Mr. Thornton Cooke, treasurer of the Fidelity Trust Company of 
Kansas City, Missouri. This paper was read and discussed at the last 
convention of the Missouri Bankers’ Association and Mr. Cooke has 
sent us a copy, which we are glad to reproduce in the Journat. The 
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paper shows the result of much careful research into the law and de- 
cisions of his own and other states and, written by a man who has 
evidently had a legal training and who, in addition, is confronted in 
his daily business, with the practical side of the problems presented 
when the bank does business with a person not of legal age, the paper 
should prove of especial value to many bankers. 


Cotton Exports. ©°tton exports from the United States will ag- 

gregate nearly 500 million dollars in the fiscal 
year which ends with the present month. The total for the 11 months 
ending with May, as shown by figures just announced by the Bureau 
of Statistics of the Department of Commerce and Labor, is 470 million 
dollars, and as the May exports aggregate about 20 million dollars in 
value, it seems to justify the statement that the total for the fiscal 
year 1907 will fall but slightly below the 500 million dollar line. This 
total of approximately 500 million dollars as the value of raw cotton 
exported from the country is far in excess of that of any preceding 
year in the history of the cotton export trade. The largest total value 
of cotton exported in any year prior to that now about to end was that 
of 1906, when the total was 401 million dollars, the next highest being 
that of 1905, 380 millions; in 1904, 371 millions ; in 1903, 316 mil- 
lions ; and in 1901, 314 millions, prior to which time the value of cot- 
ton exported had never touched the 300 million-dollar line. Prior to 
1850 cotton exports never reached as much as 100 million dollars in 
value annually and prior to 1860 had never touched the 200 million- 
dollar mark, and it was not until 1901 that they crossed the 300 mil- 
lion-dollar line. In 1906 their value for the first time crossed the 400 
million-dollar line, and in 1907 will nearly reach the 500 million-dollar 
mark. 

Meantime, with all of this increase in exportation, the share of 
the cotton crop of the United States which is consumed at home is 
steadily increasing. The figures of the Bureau of Statistics show that 
in 1876, 29 per cent. of the cotton crop of the United States was taken 
by domestic mills ; in 1886, 33 per cent ; in 1896, 35 per cent.; and in 
1906, 41 per cent. 

The increase in the value of cotton exported in the fiscal year about 
to end will be nearly 90 million dollars over that of the immediately 
preceding year, a growth due entirely to an increase in the quantity 
exported, the average value per pound of cotton exported in the 11 
months for which statistics are available having been 10.62 cents, or 
slightly less than that for the corresponding period of the preceding 
year, which averaged 11.04 cents per pound, though even this average 
valuation of 10.62 cents per pound for 1907 is high when compared 
with that of a decade ago. 
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PAYMENT OF CHECK ON DEPOSIT IN ANOTHER’S NAME, 


BANK will often find itself involved in trouble if it receives a 
deposit from an individual to be withdrawn upon order signed 

by him and, by the latter’s direction, opens the account and 
credits the money to some person other than the one actually 
making the deposit. We have heretofore cited cases where persons 
have taken money to a bank and deposited it in another’s name and 
by arrangement with the bank have drawn it out on checks signed by 
them in the name of the depositor to whom the money has been 
credited. In these cases, where the facts subsequently disclosed 
showed that the person making the deposit was only the agent of the 
person in whose name the deposit was entered, and that he had with- 
drawn and misappropriated the money, the courts have held that 
by accepting the deposit and crediting it to the person named as de- 
positor, the bank acknowledged its indebtedness to such person as a 
depositor, and had no right, without the latter’s authority, to pay out 
the money on the order of anyone else. The familiar rule has been 
applied that an authority to deposit is not an authority to withdraw 
the money deposited, and the bank has been held liable for the money 
to the real depositor. So, in any such case, if it accepts the word of 
the person actually making a deposit in another’s name that he is the 
owner and has the right to withdraw it, it does so at its peril. In a 
number of cases banks have lost money paid under such circumstances. 
Even if the person depositing in another’s name is the actual owner 

of the money, and desires thus to shield the deposit from his own 
creditors, the bank which accepts the deposit in furtherance of this 





412 THE BANKING LAW JOURNAL. 


purpose may find itself entangled in litigation as a result. A case 
before the Supreme Court of Alabama decided a few years ago (An- 
niston National Bank v. Howell, 14 B. L. J. 445) will illustrate this. 
One B. F. Howell made certain deposits in the Anniston National 
Bank, but put them in his wife’s name for the purpose of shielding 
the money from the claims of his creditors. He checked out most of 
the money before he died. After his death Mrs. Howell sued the 
bank for all the money deposited, claiming that she had been credited 
therewith and that it was her money. She recovered judgment in 
the lower court, but the Supreme Court of Alabama granted a new 
trial. The weight of evidence showed the money belonged to Howell 
when it was deposited. Evidence had been rejected by the trial court 
tending to prove that he still retained ownership and control there- 
after and that he had not made a completed gift thereof to his wife, 
so that, retaining ownership, the bank’s payments on checks signed 
by him were valid. 

While the final result of this case was a triumph for the bank, it 
was nevertheless only at the end of a vexatious lawsuit. 

PAYMENT OF HUSBAND'S CHECK ON WIFE'S DEPOSIT. 

In most of the states where a married women has a deposit to her 
credit in bank, her husband has no right to draw checks against it, 
whether she has opened the account individually or whether he has 
taken her money and deposited it in her name ; and if the bank should 
pay out the money upon checks signed by the husband, unless they 
have been authorized by the wife, it will have to pay the money over 
again to her. 

But, in the state of Texas, where the constitution and statutes 
permit married women to take and hold property, both real and 
personal, in their separate right but give to the husband the sole 
mangement of all such property, the right of a husband to draw checks 
upon a deposit account in the name of his wife exists. The case of 
Coleman vy. National Bank of Waxahachie, 94 Tex. 605, shows the 
peculiar law of Texas upon this subject. 

The plaintiff, a widow, sued the bank to recover certain moneys 
deposited by her husband during his lifetime, which belonged to her 
in her own separate right. The bank’s defence was that the moneys 
were deposited by the husband in the name of his wife with instruc- 
tions that he was to draw out the deposit upon checks signed in her 
name by him and that he had so drawn them out. The plaintiff 
answered in substance that her husband had dissolute habits in regard 
to money and was unsafe to be trusted therewith ; that the bank knew 
these facts and, in allowing the money to be checked out, it was guilty 
of gross negligence. 

It appeared at the trial that the money, upwards of $5,000, had 
belonged to Mrs. Coleman and had been deposited and drawn out as 
stated ; that the cashier of the bank knew that it was her money ; and 
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that the officers of the bank knew that the husband was a drinking 
man, but did not know that he gambled or that he was reckless in the 
use of money. 

In affirming a judgment in the bank’s favor, the court said : 

‘*The question is, when a husband has deposited his wife’s money 
in the bank in her name with the understanding that he will draw it 
out by checks, is the bank authorized to pay upon checks so drawn ? 
We think the question should be answered in the affirmative. We 
have found but little authority upon the immediate question and are 
of the opinion that since it isa matter in this state of statutory regula- 
tion, decisions from other states would be of little value. * * * As to 
her money, the powers of management give him the right to its pos- 
s2ssion, to keep it safely, and hence to deposit it in the bank and to 
draw it out. Such being the authority of the husband under the law 
—he being a statutory agent for the management of her separate 
property and funds—he would have at least as much power over money 
deposited in bank even in her name as any other trustee would have 
over a like deposit of trust funds and the bank would be under the 
same liability to pay out the money upon his checks, * * * The prin- 
ciple is that since the trustee has control of the money and has de- 
posited it in bank to be drawn out upon his checks, he has the right 
to draw for it, and the bank is not permitted to deny that right. * * * 
The principle does not allow the bank to collude with the depositor in 
a misappropriation of the trust fund ; nor does it permit the bank to 
apply the fund to the individual debt due it from the trustee. * * * If 
the money had been deposited by the wife before her marriage and 
the fund had been allowed to remain in the custody of the bank after 
that event, it would seem that he, as the sole manager of her separate 
property, and he alone, would have had the right to withdraw it. 
Clearly, therefore, having made the deposit with the understanding 
that it was to be drawn out by his check, the bank was bound to honor 
the checks sodrawn. It was not charged with the duty of inquiring 
into the purpose for which each check was given. The fact that the 
husband was improvident in the use of money did not, under the law, 
detract from his authority as manager of his wife’s separate estate ; 
nor did it impose upon the bank the additional duty to guard her in- 
terest. The plaintiff by entering into the marriage relation with her 
husband made him the sole agent for the management of her separate 
estate ; the rule that ‘he who trusts most, where one of two innocent 
persons is to suffer, shall lose most’ applies, and the defendant did 
not have to see that the money was being drawn out for her use be- 
fore it paid his checks.” 


PAYMENT OF CHECK BY MAILING MONEY. 

Where a bank receives a check by mail from the holder in another 
place, with directions to send cash for the same, it does not pay the 
money by simply placing the sum in an envelope, putting the neces- 
sary stamps on it, addressing it to the owner and depositing it in the 
post-office; and if the money does not reach the holder, the bank will 
be liable. This is in accordance with the decision of the Court of 
Appeals of Kentucky in Clay City National Bank v. Conlee (16 B. L. J. 
548), wherein it is also held that the proper method in such a case is 
to send the money by registered package and it is the duty of the bank 
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to register the package and take a receipt therefor. If the bank 
delivers the package to the postmaster and obtains a receipt, it cannot 
be held liable if the money fails to reach the drawee. 


PAYMENT OF CHECK WHERE DISCREPANCY IN AMOUNT. 


Whenever a check is presented to a bank for payment and there is 
a difference or discrepancy between the amount written in the body 
of the check and the figures on the margin, or where both writing and 
figures agree but they exceed the amount for which the check may 
happen to be punched, the bank should not pay the check until it re- 
ceives verification of the amount from the drawer by telephone, tele- 
graph or mail as the case requires. 

It is true that it is the rule of law that the writing of the amount 
in an instrument controls the figures. Thus the Negotiable Instru- 
ments Law provides: 

‘* Where the language of the instrument is ambiguous, 
or there are omissions therein, the following rules of con- 
struction apply: 

1. Where the sum payable is expressed in words and 
also in figures and there is a discrepancy between the 
two, the sum denoted by the words is the sum payable; 
but if the words are ambiguous or uncertain, reference 
may be had to the figures to fix the amount,” etc. 


The use of the figures, according to this law, is to explain an am- 
biguity or uncertainty in the writing of the amount; but where the 
written amount is certain and unambiguous, it governs the marginal 
figures where they are different and is the sum payable. 

Concerning the duty of a banker to pay a check where the words 
and figures disagree, forthe amount called for by the words, Grant, 
the English writer on Banking, says that the banker should pay the 
amount expressed in words; citing the Bills of Exchange Act, sec. 9 
(2) following the decision in Sanderson v. Piper, 5 Bing. N. C. 425. 
He also says: 

‘It appears, however, to be the custom of some bankers in case of 
a discrepancy between the two amounts, to pay the smaller one, 
whether such amount is expressed in the body of the check or in the 
margin. In cases where the larger amount is expressed in the body 
of the check, such a custom is clearly contrary to the law and would 
probably render the banker liable to an action for damages for dis- 


honoring the check to the extent of the difference between the two 
amounts.”’ 


But we think the practice preferable for the banker to communi- 
cate with the drawer before paying a check for a larger amount, which 
contains a smaller sum in figures; for the argument could be advanced 
with much more force that the marginal figures, though no part of the 
contract or order, convey notice of a possible mistake and render it 
the duty of a prudent paying agent to ascertain whether or not a mis- 
take has been made. 

Notwithstanding the above rule of construction of the Negotiable In- 
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struments Law, we do not think it would protect a bank which paida 
check containing a discrepancy between words and figures, the 
figures being fora less sum than the written amount, where it was 
shown that the drawer had made a mistake and the payment was 
greater than what he had intended to be made. Under such circum- 
stances, it would seem, the discrepancy would be plain notice to the 
bank that there might be something wrong and charge it with the 
duty of inquiry. If the marginal figures, or a check punch, of the 
amount are not for the purpose of verifying and re-enforcing the ac- 
curacy of the written statement, why are they put there at all? And 
if they are to be regarded as an additional assurance of the accuracy 
of the written amount, every dictate of prudence and caution requires 
that they should be heeded and inquiry made, where they are for a 
different amount from that stated in the body of the check. 

In the situation above discussed, the amount in words and figures 
are plainly stated, without ambiguity, but differ in the sum expressed. 
Now, let us take the case where the writing in the body of a check is 
ambiguous as to amount, but it is plainly stated in figures in the mar- 
gin. Notwithstanding the rule of the Negotiable Instruments Law in 
such a case is that ‘‘reference may be had to the figures to fix the 
amount,” we think here, also, a bank would not be safe in paying such 
a check without first inquiring of the drawer and obtaining his 
verification. 

In an Indiana case (National Bank of Rockville v. Second National 


Bank of Lafayette, 69 Ind. 479) the following check was before the 
court: 


LAFAYETTE, IND., September 14, 1877. 
SECOND NATIONAL BANK, 
OR ORDER 
DOLLARS 
$2,136. A. T. Colton. 


The drawee had placed this check on the canceling fork, then taken 
it off and returned it; and the question before the court was whether 
this act constituted an acceptance of the check, so as to make the bank 
liable thereon as acceptor. As the court decided it did not, it be- 
came unnecessary to decide the question concerning the amount. But 
the court expressed certain views on the question, which we will refer 
to. It said, it is true the amount in the Jody of a check may be stated 
in figures and the check will be valid, if not contradicted by words; 
but the amount stated in figures, usually at the bottom or top of the 
left hand margin, does not control the amount of the check, especially 
when contradicted by the words in the body of the check. These 
marginal figures are merely for convenience of reference, and consti- 
tute no necessary part of the check. They may be,there, or they may 
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not; itis the same thing. The instrument is perfect without them. 
The court then proceeded to consider the main question in the case, 
as to the liability of the bank as acceptor. Having decided the bank 
was not liable as acceptor, because of the canceling fork incident, it 
did not decide a question which was disputed in the case, whether the 
amount of the check was $2,136 or $21.36, but said: ‘‘From the view 
we have taken of this case, it is not necessary for us to decide what 
amount is expressed in the body and on the face of the check. As the 
unit dollar is not expressed, either by the dollar mark or by a word, 
nor the cents by a point, as when sums are expressed in figures, per- 
haps the first number expressed by the words may be held to mean 
dollars, and the second number cents, as amounts of money are thus 
usually expressed in figures; if so, the check would call for twenty- 
one dollars and thirty-six cents. But we do not decide this question.”’ 

According to all the other cases on this branch of the subject, the 
clear statement of the amount in figures on the margin as ‘‘ $2.136.00” 
would explain the words ‘‘ twenty-one and thirty-six” in the body, by 
indicating the intention that they meant ‘‘twenty-one hundred and 
thirty-six dollars.” But this is a judicial opinion—not a decision—that 
the contrary might be held, and that the check was for twenty-one 
dollars and thirty-six cents only; hence a drawee bank, before paying 
such a check for the larger amount should, to be safe, communicate 
with the drawer for verification of the amount. 

Again, where a check is drawn with the amount in the body left 
blank, but the figures are set forth in one of the corners, the bank 
should not pay the check if presented to it in this condition. There 
has been a conflict of authority in this country whether an instrument 
so drawn is or is not complete, as it stands; and in view of such con- 
flict, the banker must take the stand that it is incomplete. 

True, the Negotiable Instruments Law provides that ‘‘ where the 
instrument is wanting in any material particular, the person in pos- 
session thereof has a prima facie authority to complete it by filling up 
the blanks therein” and that ‘‘if any such instrument after comple- 
tion is negotiated to a holder in due course, it is valid and effectual 
for all purposes in his hands and he may enforce it as if it had been 
filled up strictly in accordance with the authority given and within a 
reasonable time.” But the bank would not be safe in paying a check, 
presented to it with the amount in body blank, containing marginal 
figures $100, in case it was not intended by the drawer for that amount, 
for the law further provides: 

‘*In order, however, that any such instrument, when completed, 
may be enforced against any person who became a party thereto prior 
to its completion, it must be filled up strictly in accordance with the 
authority given and within a reasonable time.’’ The presentation to 
a bank for payment, therefore, of an incompleted check, the amount 
in the body remaining blank, would put the bank on inquiry as to 
whether the drawer had authorized it for the amount stated in figures 
in the margin, and it would not be safe in paying, without first mak- 
ing such inquiry. 

The case would probably be different if the amount of the check 
was inserted in figures, as for example, ‘‘$150,” in the body of the 
check, as distinguished from the margin. In that case, the instru- 
ment would be complete, and a valid authority to the bank to pay. 


(Continued in next Number). 





EXEMPTION OF UNITED STATES SECURITIES 
FROM THE TAXATION OF BANK CAPITAL. 


/7TAHE full text of the important decision of the Supreme Court of 
the United States rendered on April 22d, in the cases of three 
savings banks against the City of Des Moines, in which the de- 
cision of the Supreme Court of Iowa is reversed, will be found 

published in thisnumber. It is a conceded proposition that the states 

cannot tax United States securities and the question for determina- 
tion in those cases was whether the State of Iowa, in levying the tax 
in question upon these savings banks whose capital was partially in- 
vested in United States bonds, had in fact, taxed the bonds. The 

Supreme Court decides that this was so, and as a result the banks 

should have been permitted to deduct the value of United States 

bonds held by them from the value of the property upon which they 
were assessed. 

The Supreme Court first inquires into the nature of the tax in con- 
troversy. The Iowa law provided that ‘‘ shares of stock of state and 
savings banks and loan and trust companies shall be assessed to such 
banks and loan and trust companies and not tv individual stockholders.” 
The court remarks that, superficially, this would seem to be a tax 
upon shares of stock but truly interpreted it is a tax upon the property 
of the bank, \evied upon and to be paid by the bank, not as the agent 
of the shareholders, but as its own debt. 

The court referred to its two previous determinations (1) that a tax 
levied against a bank upon its capital is invalid so far as such capital 
is invested in United States securities and (2) that the result is the 
same where a tax is levied upon a bank ‘‘on a valuation equal to the 
amount of capital stock” for this simply changes the method of fixing 
the amount of capital and the tax is, nevertheless, upon the capital. 
The Iowa case is not distinguished in principle from the above 
methods of taxation. The bank was taxed upon the shares of stock 
taking into account the capital, surplus and undivided earnings. The 
court says ‘‘it would be difficult for the most ingenious mind and 
the most accomplished pen to state any distinction between these 
three laws, except in the manner by which they all sought the same 
end—the taxation of the property of the bank. The slight conceal- 
ment afforded by the omission of the property co nomdine is not suffi- 
cient to disguise the fact that, in effect, it is the property which is 
taxed. If included in that property it is discovered that there is some 
which is entitled by Federal right to an immunity, it is the duty of 
this court to see that this immunity is respected.” 
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The court refers to two kinds of taxation wherein the value of 
United States securities need not be deducted, but the cases referred 
to are held inapplicable to the tax under consideration. They are: 

1. The state may levy a tax upon the value of the franchise of cor- 
porations created by it, or upon the right to succession to property 
on the death of its owner, without first deducting the amount of 
United States securities owned by the corporation whose franchise is 
taxed, or by the estate transmitted under the inheritance laws of the 
state; the theory being that the taxes are not imposed upon the assets 
of the corporation or the property of the decedent but, in the one case, 
upon the franchise granted by the state and in the other case, upon 
the right of succession to property on the death of the owner which is 
conferred by the state. 

2. Although the states may not in any form levy a tax upon United 
States securities, they may tax, as the property of their owners, the 
shares of banks and other corporations whose assets consist in whole 
or in part of such securities, and in valuing the shares for the pur- 
poses of taxation it is not necessary to deduct the value of the national 
securities held by the corporations whose shares are taxed; the theory 
being that shares in corporations are property entirely distinct from 
the property of the corporation and that the tax on an ¢xdividual in 
respect to his shares in the corporation is not regarded as a tax upon 
the corporation itself. 

Originally the proposition that a tax upon the shareholder with 
respect to his shares, and a tax against the corporation upon its capi- 
tal, was not one and the same thing, so that the shareholder could 
not deduct the value of United States securities owned by the corpora- 
tion while the corporation might so deduct them from the property 
assessed, was established by a divided court, but the Supreme Court 
points out that this distinction is now settled beyond dispute; that a 
tax upon the owners of shares in corporations in respect to their stock 
is not a tax upon the United States securities which the corporation 
owns; that such tax will be sustained, whether levied upon national 
bank shares or upon state bank shares, without deduction of the value 
of such securities ; and this, too, although the bank may be required 
to pay the tax in the first instance and obtain reimbursement from its 
stockholders. 

The court declares that there is nothing in cases of taxation of this 
kind to justify the lowa tax upon so much of the capital of the savings 
banks as is invested in United States securities because that tax is not 
upon the owners of the shares, but is upon the property of the cor- 
poration. ; 

This, then, is the fundamental distinction established by the 
supreme court with reference to the exemption or non-exemption of 
government securities in cases of bank taxation : 
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1. Where the tax is against the owners of bank stock, upon their 
shares, a species of property is being taxed distinctive from the 
property of the corporation; hence United States securities owned by 
a bank cannot be deducted from the value of such taxed shares. And 
this result is not changed because the bank in some cases must pay 
the tax in the first instance and look to its shareholders for reimburse- 
ment. This is simply a method of collection. 

2. But where the tax is levied against the corporation itself, upon 
its property, which wholly or partially consists of United States 
securities, the tax, so far as government securities is concerned, being 
a tax upon such securities, is invalid. 

The publication of newspaper reports of this important decision 
has led to several inquiries which have been submitted to the JouRNAL 
with respect to its scope and purport. The officer of a national bank 
in Kansas writes: 

‘*Under a recent decision of the Supreme Court of 
the United States rendered April 22d, banks are entitled 
to a deduction from taxes to the amount of the tax on 


United States securities held by them. We havea state- 
ment before us to this effect from a prominent city bank: 


‘It would appear, therefore, that the national 
banks in those states where they are subject toa 
direct tax, are entitled to exemption to the 
amount of United States bonds owned by them.’ 


‘* How would it be in this state where the law requires 
the bank officer to return names of the stockholders and 
the holdings, but requires the bank to pay the tax? The 
same law permits deductions for the assessed value of 
real estate owned by the bank.” 


An officer of a bank in a far western state writes: 


‘‘Is the recent decision holding that government 
bonds, in which the capital stock of savings banks is in- 
vested, are exempt from taxation, broad enough to pro- 
vide that that portion of national banks’ capital that is in- 
vested in government bonds, either to secure circula- 
tion or to secure deposits, shall beexem pt from taxation?” 


Answering these inquiries, we think it is clear the decision in no 
case authorizes the deduction of government bonds owned bya national 
bank, for the reason that a state has no power to tax a national bank 
upon its capital and is only authorized by Section 5219, U. S. Rev. St. 
to tax ‘*the shares in any association” by including them ‘‘in the 
valuation of the personal property of the owner or holder of such 
shares,” and it is unquestionably established that shareholders are not 
entitled to a deduction from the value of their shares of the amount 
of government securities owned by the bank. 

The states have no power to levy any taxes, either directly or in- 
directly, upon the national banks, their property or franchises, except 
as permitted by Congress; and the power given by Congress is con- 
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fined to a taxation of the shares of stock in the names of the share- 
holders and to an assessment of the real estate of the bank. Any state 
tax which is in excess of and nof in conformity with these require- 
ments is void (Owensboro National Bank v. Owensboro, 173 U. S. €69). 

When, therefore, the ‘‘city bank” above referred to states that 
‘*it would appear, therefore, that the national banks in those states 
where they are subject to a direct tax, are entitled to exemption to the 
amount of United States bonds owned by them,” it cannot refer to a 
direct tax by the state upon a national bank, which is not permitted 
and would be void, but must refer to those cases where, under the 
law of the state, the bank is compelled to pay the tax levied upon its 
shareholders. It is lawful for a state to compel this (See National 
Bank v. Commonwealth, 9 Wall. 353), but of course, this is not a tax 
upon the bank, but a tax upon the shareholders with respect to their 
shares, which the bank is compelled to pay and for which it may ob- 
tain reimbursement from them; and from the value of such shares 
there can be no deduction of government securities owned by the bank. 

Without taking up more space upon this proposition, it is clear 
that in no case can there be deduction of the value of United States 
securities owned by national banks from the value of the shares which 
must be taxed, if at all, as the property of the shareholders, whether 
or not the bank pays the tax. 

But another question suggests itself: Where a state taxes national 
bank shares to their holders at their full value, less only the proportion 
of amount of real estate owned by the bank, the holders not being 
allowed to deduct the value of United States bonds which the bank 
owns but (ina state like Iowa) taxes state banks on their capital, being 
compelled to deduct the value of such bonds from the value of the 
taxable property, does not this operate as an unlawful discrimination 
against the shareholders of national banks under the requirement of 
the Act of Congress (Section 5219 Rev. Stat.) that the taxation of such 
national bank shareholders ‘‘shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual citi- 
zens of such state?”’ 

It would seem that there would be such an unlawful discrimination 
wherever a state institution, so taxed, was engaged in the same kind 
of banking business as conducted by the national banks, so as to bea 
competitor in the banking field. Take two competing banks in an 
Iowa town, for example, one a state, the other a national bank, each 
with $100,000 capital invested in United States securities. The indi- 
vidual citizens whose money was invested in the national bank shares 
would have to pay tax upon the full value of their shares (less bank's 
real estate) without deduction of the value of the government bonds 
held by the bank; while the investment in the state bank would escape 
the burden of taxation because, from its nature, immune. 

There is ground for thinking that in such a case the shareholders 
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of national banks could complain of unjust discrimination and avoid 
their taxes until the state changed its tax system and taxed the share- 
holders of state banks the same as it taxes the shareholders of na- 
tional banks instead of taxing the banks upon their capital; under 
which revised system the investments in both state and national banks 
would be treated alike and the shareholders of neither be allowed to 
deduct the value of government securities owned by the bank from 
the taxable value of their shares. 

The decision of the Supreme Court of the United States in Mer- 
cantile National Bank v. New York, 121 U. S. 38, throws an import- 
ant light upon this question. Certain national bank shareholders in 
New York had complained, among other grounds, because of unjust 
discrimination in the taxation against them in favor of trust companies 
and savings banks; trust companies being taxed upon the value of 
their capital stock and the deposits of savings banks (New York sav- 
ings banks have no capital stock) being exempt from taxation. Under 
the facts of the case the court found no unjust discrimination and 
among other reasons, these were given, that neither trust companies 
nor savings banks were, in any proper sense, banking institutions which 
competed with national banks. But there is to be gathered from the 
opinion that if a state bank is taxed by the state upon its capital, less 
deduction of government securities which is not permitted to share- 
holders of national banks, there would be a substantial and unlawful 
discrimination against the latter. Let us briefly refer to certain por- 
tions of the opinion to substantiate this: 

The court undertook to review its previous decisions and to state 
with precision the rule of relative taxation prescribed to the states by 
Congress on shares of national banks. It first pointed out that the 
national banking act of 1864, in addition to the restrictions now imposed 
by section 5219 upon state taxation of national bank shares, declared 

‘* That the tax so imposed, under the laws of any state, 
upon the shares of any of the associations authorized by 
this act, shall not exceed the rate imposed upon the shares 
in any of the banks organized under the authority of the 
state where such association is located ”’ 

which additional provision was left out of the law in 1868. 

The court then referred to Van Allen v. Assessors, 3 Wall. 573, 
decided under the act of 1864, wherein the tax law of New York was 
held invalid because, being a tax on the capital of state banks, after 
deducting that portion invested in United States securities, it was not 
a tax on the shares of the stockholders equivalent to that on the shares 
in national banks. Commenting on the Van Allen case the court in 
the Mercantile bank case said : 

‘‘It appears, therefore, as the result of the decision in that case 
that a tax upon the capital of a state bank, levied upon the value 
thereof, after deducting such part as was invested in non-taxable 
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government bonds was less than an equivalent of a tax upon the shares 
of national banks from which no such taxation was permitted.” 

Closely following the Van Allen decision came the complaint by 
owners of national bank stock in People v. Commissioners, 4 Wall. 
244 that no deduction was permitted to them from the value of their 
shares on account of the capital of the bank being invested in non- 
taxable government securities, while such deduction was allowed in 
favor of insurance companies and individuals in the assessment for 
taxation of the value of their personal property ; and the contention 
was made that shares of national bank stock were taxed at a greater 
rate than assessed upon other moneyed capital in the hands of in- 
dividual citizens. In denial of the supposed inequality the Supreme 
Court, in People v. Commissioners, said that the meaning of the law 
was ‘‘that the rate of taxation of the shares should be the same or 
not greater than upon the moneyed capital of individual citizens 
which is subject or liable to taxation ;” that the exclusion, as a sub- 
ject of taxation, of government securities held by individuals from 
moneyed capital, was by authority of the United States, and hence it 
would be a contradiction to infer that Congress meant to include the 
same government securities as a part of that moneyed capital which 
it had required to be taxed by the state ata rate equal to that im- 
posed by the latter upon the shares held by individuals of national 
bank stock ; and answering a specific objection that insurance com- 
panies were authorized to deduct from the amount of their capital 
and surplus profits, for purposes of taxation, such part as was invested 
in United States securities, it said: ‘‘The answer is that this clause 
does not refer to the rate of assessments upon insurance companies 
as a test by which to prevent discrimination against the shares; that 
is confined to the rate of assessments upon moneyed capital in the 
hands of individual citizens. These institutions are not within the 
words, or the contemplation, of Congress ; but even if they were, the 
answer we have already given to the deduction of these securities in 
the assessment of the property of individual citizens, is equally appli- 
cable to them.” 

Here, we see, are two apparently contradictory cases, the Van 
Allen case holding the old New York tax law defective and void, be- 
cause, to quote its own words, ‘‘the banks of the state are taxed upon 
their capital” and ‘‘inasmuch as the capital of state banks may con- 
sist of the bonds of the United States, which are exempt from state 
taxation, it is easy to see that this tax on the capital is not an equiva- 
lent of a tax on the shares of the stockholders;’’ while the holding in 
People v. Commissioners is to the effect that moneyed capital invested 
in national bank shares which pays a tax is not discriminated against 
by moneyed capital invested in government securities which does not 
pay a tax, because the government securities must be excluded from 
the definition of moneyed capital. 
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The Supreme Court in the Mercantile bank case attempts to recon- 
cile these cases and in so doing makes it reasonably clear that a 
system of state taxation by which state banks are taxed.upon their 
capital and escape taxation to the extent such capital is invested in 
government bonds, is a discrimination against moneyed capital in- 
vested in national bank shares, to the holders of which no equivalent 
deduction is allowed. The court says: 

‘*The rule of decision in Van Allen v. Assessors is not inconsistent 
with that followed in People v. Commissioners. In the former of 
these cases, the comparison was between taxes levied upon the shares 
of national banks and taxes levied upon the capital of state banks. 
In the valuation of the capital of state banks for this taxation, non- 
taxable securities of the United States were necessarily excluded, 
while in the valuation of the shares of national banks, no deduction 
was permitted on account of the fact that the capital of the national 
banks was invested in whole or in part in government bonds. Zhe 
effect of this was, of course, to discriminate to a very tmportant extent 
in favor of investments in state banks. the shares in which ¢0 nomine 
were not taxed at all, while their taxable capital was diminished by 
subtraction of government securities in which it was invested, and 
against national bank shares taxed, without such deduction, at a value 
necessarily and largely based on the value of the government securi- 
ties in which, by law, a large part of the capital of the bank was 
required to be invested. 

** In the case of People v. Commissioners, the comparison was not 
between the taxation of shareholders in national banks and of share- 
holders in state banking institutions but between the taxation of 
national bank shares and that of personal property held by individ- 
uals and insurance companies, from the valuation of which a deduc- 
tion was permitted of the amount of non-taxable government securi- 
ties held by them respectively. The general ground of the decision 
was that the exemption was not an unfriendly discrimination against 
investments in national banks in favor of other investments of a simi- 
lar and competing nature. It was held that the exemption under 
state authority, of United States securities, which it was not lawful 
for the state to tax, could not be considered an unwarranted exemp- 
tion in that case. It was also held that the language of the act of 
Congress which fixed the rate of taxation upon national bank shares 
by reference to that imposed by the state ‘ upon other moneyed capi- 
tal in the hands of individual citizens ’ excluded from the comparison 
moneyed capital in the hands of corporations, unless the corporations 
were of that character, such as state banks were held to be in the case of Van 
Allen v. Assessors, that shares of stock in them fell within the description 
of ‘moneyed capital in the hands of individual citizens.’ In that way a 
distinction was established between shares of stock held in banking 
corporations and those held in insurance companies and other business, 
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trading, manufacturing and miscellaneous corporations, whose busi- 
ness and operations were unlike those of banking institutions.” 

We see from this that the Supreme Court in the later, Mercantile 
bank, case adheres to the rule announced in Van Allen v. Assessors, 
that national bank shareholders are discriminated against when a state 
taxes the capital of state banks, from which must be deducted the 
value of government securities owned by the bank. 

The Mercantile bank case makes it clear that exemptions from 
taxation will not be held discriminations against the national banks 
unless the person or corporation exempted is engaged in the same 
line of business, as a competitor, of the national banks. Insurance 
companies, savings banks without capital stock, and even trust 
companies, have been held not competitors ; but state and savings 
banks having capital stock and doing a general banking business 
clearly are, and if these banks are taxed on their capital, which is to 
a greater or less extent immune because it consists of government 
securities, there is a substantial discrimination in favor of moneyed 
capital so invested and against like moneyed capital invested in shares 
of national banks from which the value of such securities cannot be 
deducted. The Supreme Court in the Mercantile bank case says : 

‘“‘A tax upon the money of individuals invested in the form of 
shares of stock in national banks, would diminish their value as an 
investment and drive the capital so invested from this employment, 
if at the same time similar investments and similar employments under 
the authority of state laws were exempt from an equal burden. The 
main purpose, therefore, of Congress in fixing limits to state taxation 
on investments in shares of national banks, was to render it impossible 
for the state, in levying such a tax, to create and foster an unequal 
and unfriendly competition by favoring institutions or individuals 
carrying on a similar business and operations and investments of a 
like character. The language of the act of Congress is to be read in 
the light of this policy.” 

It would seem, therefore, that in any state, like Iowa, which taxes 
bank capital to the bank and which is compelled to allow from the 
value of such capital a deduction of the value of government securities 
owned by the bank, the holders of shares of national banks, while 
they cannot claim a like deduction from the value of their shares, 
might nevertheless complain that the system of taxation adopted by 
the state was, in effect, a serious discrimination in favor of capital 
invested in competing state banks against capital invested in national 
banks and upon that ground avoid the payment of taxes levied upon 
their shares until such time as the state revised its tax system and, 
instead of taxing state banks upon their capital, impcsed a tax upon 
the shares of bank capital in the hands of their individual owners the 
same as national bank shareholders are taxed. 
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It may be said, however, that most states have now adopted a sys- 
tem of taxing state bank shares as the property of the shareholders, as 
distinguished from taxing the bank upon its capital, so that in most 
of the states shareholders in state and national banks now stand upon 
the same footing, neither class being allowed to deduct from the value 
of their taxed shares, government securities owned by the bank. 

An examination of different tax systems will show that in a large 
majority of the states the tax is not upon the state bank itself, or its 
property, but is upon the shares which are taxed to the owners, whether 
or not the bank pays the tax as agent of the shareholder and whether 
or not itis given a specific statutory lien on dividends or other right 
of reimbursement. In all such cases, of course, there can be no deduc- 
tion of United States bonds owned by the bank from the value of the 
shares. There are very few states where, similarly to lowa, the tax 
laws provide, either clearly or by judicial construction, that the tax 
shall be against the bank itself, upon its property, as distinguished 
from a tax against the shareholders upon the shares which they own. 
Wherever such a condition exists, state banks would be entitled to 
have deducted from the value of their capital or property, the value of 
United States bonds which they owned; but then, as already shown, it 
is very likely the shareholders of national banks might maintain a 
claim of unlawful discrimination. It is not the purpose to extend this 
article by any statement or comparison of the tax laws of the different 
states. If information is desired as to the particular tax system of 


any state, it will be cheerfully published by the JourRNaL upon request. 


INCREASE OF EXPORTS OF RAW COTTON. 


All the great cotton-consuming countries of the world have, in the 
last year, increased their drafts upon the United States for raw cot- 
ton. In the ten months for which detailed figures are available, the 
quantity sent to the United Kingdom has grown from 1,502 millions 
pounds last year to 1,869 millions ; to Germany, from 830 million 
pounds to 1,103 millions; to France, from 373 millions to 485 mil- 
lions ; to Italy, from 216 millions to 263 millions ; to Spain, from 1o1 
millions to 117 millions ; to Japan, from 68 millions to 118 millions ; 
to Belgium, from 46 millions to 71 millions; and to Canada, from 
64 millions to 70 millions of pounds. The raw cotton exported to 
Japan from the United States in the fiscal year will aggregate 
approximately 150 million pounds, valued at approximately 15 mil- 
lion dollars, which will, however, be slightly below the figures of 1905, 
in which year the total quantity of cotton sent to Japan was 168 million 
pounds, valued at practically 17 million dollars. 

The United Kingdom is by far the largest purchaser of American 
cotton, total shipments to that country in the year about to end being 
likely to exceed 2 billion pounds, worth more tnan $200,000,000. 
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INDIVIDUAL BOOKKEEPING. 


By FRANK C., WELCH, IN THE Zexras Banker. 


Two of the commonest errors of the individual bookkeeper are the posting of the 
deposit or check to the wrong account, especially where the customer for his own con- 
venience carries two accounts, or the making of an error in another account. There- 
fore, even when the bookkeeper thought he had struck a balance, he was not absolutely 
certain that the accounts were correct until the monthly balancing of the pass-books. 

The system of balancing pass-books was considered absolutely necessary in time 
past; now, however, with the adoption of the statement system by most up-to date 
banks, the responsibilities of the individual bookkeeper are shared in to a certain 
measure by the statement clerk who posts his deposits and checks on his statements, 
thereby having an exact copy of the individual ledger since the previous statement 
had been rendered. Therefore, when the individual bookkeeper checks up with the 
statement clerk he is absolutely certain that his accounts must be correct. From this 
you will see that the statement system has been a great step forward, although I 
understand that in Eastern states some of the large banks still continue to balance 
pass-books. 

However, the duties of an individual bookkeeper consist not only in the posting 
of the debits and credits correctly and the working out of the daily balances, but in 
many other things that I shal! mention briefly. 

First—He must watch the account against which a check has been guaranteed 
by the bank over the telephone.* 


Second—He must not permit any one to overdraw without the knowledge of the 
teller. 


Third—He must be careful that he permits no check to slip through on which 
payment has been stopped. 

Fourth—He must at all times, and with very little delay, be able to furnish the 
teller with information of how a customer’s account stands, as should any one present 
a check and the holder of the check be compelled to wait any length of time while the 
balance of the signer of the check was being investigated, he might become suspicious 
of the standing of the signer, and in some cases the credit of the customer would 
thereby be impaired. 

Fifth—He must be absolutely certain of the genuineness of the signatures of the 
depositors. 

Sixth—He must watch the accounts, keeping the cashier informed of any noticeable 
change in an account, especially if a regular depositor misses making his usual de- 
posit, as that is the only way the cashier can keep track of the customers of the bank. 

Therefore, while individual bookkeeping and the duties and responsibilities of the 
individual bookkeeper are those of keeping an accurate account of the credits and 
debits, he must never lose sight of the various other duties to properly fill the position. 





*NOTE.—In most of the states, a bank does not bind itself by a statement over the 
telephone that a check is good, or a promise over the telephone to pay it. The accept- 
ance or certification must be in writing. This is the rule in all states which have the 
Negotiable Instruments Law and in other states where, by statute, acceptances must 
be in writing. Ep. B. L. J. 





EXTENSIONS OF PROMISSORY NOTES UNDER 
THE NEGOTIABLE INSTRUMENTS LAW. 


OANS are constantly made by banks upon the promissory notes 
of borrowers payable at some certain period after date—such as. 
go days, 3 months, or other customary period—which notes, in 
addition to the signature of the borrower, are signed by one or 

two (and sometimes more) other persons for his accommodation and 
to make the note an acceptable security to the bank. 

It isa most frequent experience that at the time of maturity of such 
instruments, the borrower is not ready to pay and will ask and often 
obtain an extension of time by the bank. But the troublesome thing 
in connection with such extensions has been the rule of the law 
merchant which has prevailed in many states of the country to the 
effect that a binding extension of time granted a principal debtor, 
without the knowledge or consent of the surety, operates to relieve 
the latter from liability. The New York rule prior to the enactment 
of the Negotiable Instruments Law has been thus stated by the New 
York Court of Appeals in a recent case (National Citizens Bank v. 
Toplitz, 178 N. Y. 466): ‘‘ Prior to the enactment of the Negotiable 
Instruments Law it was the well-settled rule in this state that a valid 
and binding agreement to extend the time of payment Letween the 
holder of a promissory note and the principal debtor without the 
knowledge or consent of the surety operated to release the latter, pro- 
vided the latter knew of his true relation to the note.” 

In order to te safe in extending the time of payment, it has been 
necessary for the bank, under the law merchant, to obtain the consent 
of the person or persons who signed for accommodation, provided the 
bank knew ihat such was their relation ; and in many forms of notes 
used by banks, particularly in the western states, clauses are printed 
which constitute consents to extension, or waivers of the right to 
claim release from liability by reason thereof, binding on all the 
parties to the paper. The objection to such extension clauses has been 
that they are generally held to destroy the negotiability of the note 
by makiug the time of payment uncertain. 

But, notwithstanding the general practice of banks, when extend- 
ing payment of a note, to obtain in some form or other, the express 
consent thereto of any accommodation party or surety thereon, numer- 
ous are the cases where banks have lost their hold upon sureties by 
extending paper without their consent. 

It now appears that the newly enacted Negotiable Instruments 
Law has wrought a most important change in the law in this particu- 
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lar and one which will prove of immense benefit to the banking inter- 
ests. Under that law, it has now been held, a surety remains liable 
upon a promissory note or other negotiable instrument, wherever, by 
the terms of the instrument, he is primarily liable thereon (as is the 
case when he signs as maker), notwithstanding a binding extension 
of time by the holder to the principal debtor without the surety’s 
knowledge or consent, and notwithstanding the holder knows, at the 
time of granting the extension, that the party in question is a surety 
by the fact of that word appearing after his signature, or otherwise. 

This judicial interpretation of the Negotiable Instruments Law 
has been made by the Supreme Court of Oregon and by the Court of 
Appeals of Maryland in two cases, decided almost simultaneously and 
without, so far as appears, knowledge by either court that the ques- 
tion was before the other for decision. When two courts in widely 
separated jurisdictions, each independently and without knowledge of 
the action of the other, unconsciously unite in their construction of 
the Negotiable Instruments Law as changing the former judicial rule 
upon this important proposition, it is fair to assume that such con- 
struction is sound and correct and will hereafter uniformly prevail. 

We publish both these decisions in full in the present number. 
Their importance calls for a careful reading by all bank officers who 
are interested in the subject and very few, we believe, are not. 

The proposition in brief is this: A promissory note is signed by 

John Smith, 

Peter Jones, 
the latter being surety for the former. He may add the word surety 
to his name or he may not, but the holder of the note has knowledge 
that he is surety and that John Smith is principal debtor. Assuminga 
valid agreement by the holder with John Smith, the principal debtor, 
extending the time of payment of the note without the consent of Peter 
Jones, the surety, will the latter be discharged? The decision is that 
under the Negotiable Instruments Law the surety remains liable, 
although, under the former rule of the law merchant, the holder, 
wherever he knew that Peter Jones was surety, would have released 
him by such an extension. 

Here is the process by which the continued liability of the surety 
in such cases is worked out ; it involves the consideration of four dif- 
ferent sections of the Negotiable Instruments Law. 

Section 3 of the Negotiable Instruments Law of New York (Sec- 
tion 4592 B and C Comp. Ore.) defines when a party is primarily liable. 


The person ‘‘primarily” liable on an instrument is 
the person who by the terms of the instrument is absolute- 
ly required to pay the same. All other parties are 
‘*secondarily ” liable. 


As Peter Jones, the surety, in the illustration, signed the note as 
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a maker, he became, by its terms, ‘‘ absolutely required to pay the 
same ;” hence he was primarily liable. 

Section 55 of the Negotiable Instruments Law (section 4431 B and 
C Comp. Ore.) defines an accommodation party and shows that the 
fact that the holder knows him to be such, does not relieve him from 
liability. It provides: 

An accommodation party is one who has signed the 
instrument as maker, drawer, acceptor or indorser, with- 
out receiving value therefor, and for the purpose of lend- 
ing his name to some other person. Such a person is 
liable on the instrument to a holder for value, notwith- 
standing such holder at the time of taking the instru- 
ment knew him to be only an accommodation party. 

Peter Jones was therefore primarily liable on the instrument al- 
though he signed as surety and the holder knew it. 

Section 201 of the Negotiable Instruments Law (section 4522 B 
and C Comp. Ore.) defines when a person secondarily liable on the 
instrument is discharged and provides a discharge of such party by 
extension. It is as follows: 

A person secondarily liable on an instrument is dis- 
charged : 

1. By any act which discharges the instrument ; 

2. By the intentional cancellation of his signature by 
the holder ; 

3. By the discharge of a prior party ; 

4. By avalid tenderof payment made bya prior party ; 

5. By a release of the principal debtor, unless the 
holder’s right of recourse against the party secondarily 
liable is expressly reserved ; 

6. By any agreement binding upon the holder to 
extend the time of payment or to postpone the holder's 
right to enforce the instrument,* unless the right of re- 
course against such party is expressly reserved. 

But as Peter Jones was not secondarily liable on the instrument, 
but primarily liable, as before shown, this section does not apply to 
discharge him. 

Section 200 of the Negotiable Instruments Law (section 4521 B and 
C Comp. Ore.) provides how the instrument is discharged. 

A negotiable instrument is discharged: 

1. By payment in due course by or on belialf of the 
principal debtor; 

2. By payment in due course by the party accommo- 
dated, where the instrument is made or accepted for 
accommodation ; 


3. By the intentional cancellation thereof by the 
holder; 





* The words “unless made with the assent of the party secondarily liable, or” 
after the word “instrument” were erroneously omitted in the New York Act. They 
were not supplied by Laws, 1898 Chap. 336. They do not appear in the Maryland 
Act. They do appearin the Oregon Act. 
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4. By any other act which will discharge a simple con- 
tract for the payment of money; 

5. When the principal debtor becomes the holder of 
the instrument at or after maturity in his own right. 

Here, it is seen, are five methods, and only five, provided for the 
discharge of the instrument, and according to both the Oregon and the 
Maryland courts the maxim: ‘‘ Expressio unius est exclusio alterius” 
applies and, as these ways do not include a provision that an accommo- 
dation party or surety when primarily liable shall be released by an 
extension of time without his consent given to the principal debtor, 
the conclusion follows that he is not so discharged, but remains liable. 
On this point the Oregon court says: 


‘*Inasmuch as the enactments relating to negotiable instruments 
differed in the various states, and as the decisions interpreting both 
the common-law and legislative provisions were far from being har- 
monious, it must be inferred, from the language constituting the title 
of the act, that it was intended to provide a complete and comprehen- 
sive law on this subject; and since it defines an accommodation maker, 
making him primarily liable, and in one section designates how nego- 
tiable instruments may be discharged, but contains no provision 
whereby a person primarily liable can be released, except by payment, 
etc., and in the section following specifies the manner in which per- 
sons secondarily liable may be relieved of responsibility on such instru- 
ment, it follows that the immunities indicated there were intended to 
exclude all exceptions not contained therein, under the familiar maxim: 
‘Expressio unius est exclusio altertus.’ It is, therefore, clear, under 
the well-settled rules governing the construction of statutes, that when 
this act, which, in effect, declares that all persons signing a negotiable 
instrument shall be liable, whether executed for a valuable considera- 
tion or as an accommodation maker, and then specifies the particular 
manner in which negotiable instruments may be discharged, designa- 
ting, as an exception thereto, that, when the liability is secondary, it 
may be avoided by any valid agreement extending the time of pay- 
ment, etc., without such person’s consent, was passed, it was the in- 
tention of the legislative assembly to make such provisions exclusive 
of all others.” 

The Maryland court likewise says : 


‘*When the Legislature has declared, as it has done in these sec- 
tions, that a negotiable instrument signed by a party whois primarily 
liable thereon, as that liability is defined by the act, may be discharged 
in one of five specified methods, it would seem plain that it meant 
that the particular method prescribed for the accomplishment of that 
result should exclude a discharge by any other, or different method, 
upon the familiar maxim that the express mention of one thing implies 
the exclusion of another. * * * Since, by the terms of the act, a person 
primarily liable on a negotiable instrument can only be discharged in 
one or the other of the particular ways specified in the act, and since 
the defendant, William H. Vanderford (the surety) did not in either of 
his pleas claim to have been discharged in either of the prescribed ways, 
it follows that upon this ground alone the demurrer to the pleas were 
rightly sustained.” 


The New York Court of Appeals has not, as yet, considered the 
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Negotiable Instruments Law upon this point. In a case which was 
before it a few years ago (National Citizens Bank v. Toplitz, 178 N. 
Y. 466) an accommodation maker gave his note to the payee to enable 
the latter to raise money and the payee discounted it at the bank, At 
maturity, the bank knowing it was an accommodation note, extended 
the time of the payee at his request without the knowledge of the 
accommodation maker. The appellate division of the New York 
Supreme Court (81 App. Div. 593) held that the maker was liable 
primarily and was not discharged, notwithstanding the knowledge 
of the holder that he was an accommodation maker only (sections 3 
and 55, Negotiable Instruments Law). It did not, however, place its 
decision upon the ground that section 200, which provides the five 
methods by which an instrument is discharged, did not include dis- 
charge of a surety primarily liable by extension of time, as one of 
such ways. But it held that the maker lost nothing by the extension 
of the time of the note to the indorser, for he had no right of action 
on the note against the indorser ; and by paying the note at any time, 
the maker could have maintained an action to recover the money 
from the indorser, notwithstanding the extension of time of payment 
on the note by the bank, the liability of the indorser to the maker 
arising, not on the note, but out of the original credit. When the 
case was taken to the Court of Appeals, that court disposed of it, 
affirming the judgment, upon the simple ground that a binding exten- 
sion of time had not been proven, finding it unnecessary to consider 
the proposition of discharge by extension. The court remarked : 
‘* Whether the rule (that a surety is discharged by an extension with- 
out his consent) has been changed by the Negotiable Instruments 
Law is a question that will have to be decided when it is fairly pre- 
sented.” 

But although a New York decision has not, as yet, been given, the 
simultaneous and concurrent construction of the Negotiable Instru- 
ments Law by the widely separated courts of two other states to the 
effect that a surety, whenever primarily liable on the instrument, is 
not released by a valid and binding extension of time granted by the 
holder to the principal debtor without his consent and this notwith- 
standing the holder knows of the suretyship, is so'clear and emphatic 
as to leave little doubt that the courts in other jurisdictions will give 
a similar construction when the question arises. 

This new rule provided by the Negotiable Instruments Law 
may lead to some revision of forms of credit. Under the law, it 
is seen, the surety remains liable upon a note extended without his 
consent where, according to the terms of the note, he is absolutely re- 
quired to pay the same. In suchcases, he isprimary debtor and there 
is no provision of the law for his discharge by extension. Whenever 
a surety signs as a co-maker, he is, therefore, so liable. But in many 
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loans to borrowers upon the credit of an added name it is the practice 
to have the borrower sign the note alone, as maker, and then the party 
lending his credit will sign asindorser. Asan indorser is not primarily 
liable by the terms of the instrument, but is only contingently or second- 
arily liable and would be discharged by an extension to the principal 
debtor without his consent, it may be that, to preserve the liability of 
accommodation parties or sureties in all cases of extension without their 
consent, banks which have been in the habit of loaning upon notes 
where the surety signed as accommodation indorser and not as maker, 
will deem it advisable to revise these forms of credit and have the 
surety sign as co-maker with the principal debtor so as to have the 
right, which would not exist where the surety was an indorser, to ex- 
tend the time of payment to the principal debtor without the consent 
of the surety. 


BANKING AND BANKING LAWS. 


Leslie M. Shaw, former Secretary of the Treasury, now President of the Carnegie 
Trust Company, at the meeting of the Connecticut Bankers’ Association on June 4th 
at Hartford, spoke as follows on the subject of banking and banking laws: 

Our financial system is by no means perfect. It is good, but it ought to be better. 

Paramount among its weaknesses is the immobility of our credits. Our manufac- 
turers and jobbers possess not only millions but billions in credits which should be 
available. 

The only credits which we now employ are bonds and mortgages, bills receivable, 
sight drafts and checks. Money due for goods actually delivered is immobile and 
well nigh unusable. An accepted bill of exchange drawn against actual value in 
the regular course of business, falling due in ninety days, is the best paper a bank 
can have, and these evidences of debt should be as current as similar evidences of 
debts payable at sight. 

If Congress would remove the requirement of reporting the contingent liability 
incident to the indorsement of a domestic bill of exchange drawn against actual value 
in the regular course of business as a rediscount, wonders would be accomplished. 

This would enable the wholesale merchant to use acceptances, and if he could 
use them he could give his customer better terms and gradually the system common 
in other countries would be adopted with us and we would thus have current credit, 
if not a credit currency, as elastic as business itself. 

There would remain, however, one great weakness. In countries where this 
class of credits are current the large quasi-government central banks accept them and 
issue currency in their stead, usually taxed at a high rate. Our national banks should 
be permitted to accept these credits when excessive and issue currency against them, 
but to avoid inflation this currency should be taxed not less than 5 per cent. 

These two modifications of the National Banking Act, in my judgment, would 
remove all possible danger of a currency famine and prevent, as far as it is possible 
to prevent by legislation, financial panics. 





BANK ACCOUNTS WITH MINORS. 


WHAT 1S THE LEGAL STATUS OF AN ACCOUNT FROM A MINOR? 


WHEN IS A BANK JUSTIFIED IN PAYING THE CHECKS OF A 
MINOR ON HIS OWN ACCOUNT ? 


HE word account as used in this question is to be taken in its broad connotation, 
and includes (1) Deposits and Checks, (2) Certificates of Deposit, (3) Borrow- 
ings, (4) Discounts. Asto deposit accounts, the question is answered in this state 

(Missouri) by statute. It is provided for trust companies that “‘ the payment to them or 
their order, of drafts made by minors, shall be binding on them.” That is, binding 
on the minors. As to savings banks, the law provides, “ Whenever any deposit shall 
be made by or in the name of any person being a minor, or a female, being or there- 
after becoming a married woman, the same shall be held for the exclusive right and 
benefit of such depositor, and free from the control or lien of all persons whatsoever, 
except creditors, and shall be paid, together with the interest thereon, upon production 
of and proper entry in the pass-book at the time of such payment, and in accordance 
with the by-laws of the corporation, to the person in whose name the deposit shall 
have been made, and the receipt or acquittance of such minor or female shall be a 
valid and sufficient release and discharge for such deposit, or any part thereof, to the 
corporation.” I find no similar provision, however, in the law governing our banks 
of deposit and discount, and a day spent in looking through the digests of this and 
other states has failed to disclose any decided case involving the relations of banks 
and minors, or infants, as the law books prefer to call them. It is necessary, there- 
fore, to consider the general principles covering the contracts of infants, and to con- 
sider the nature of banking contracts. 


What the banker who proposed this question had in mind, was, of course, the 
fact that many contracts of a minor can be disaffirmed by him upon reaching his 
majority. In fact, in this state it is not even necessary that he disaffirm them. If he 


omit to ratify them in a way prescribed by statute, the contracts are not binding upon 


him. It has therefore been feared that where a minor has been paid during infancy 
the amount of his deposit in a bank, he might claim it again upon coming of age; 
that he might repudiate his deposit of checks and drafts in a bank, claiming that 
deposits of such paper were sales of the paper, and that he was entitled to receive the 
paper, or the consideration therefor, again, upon coming of age. 

The general rule, subject to many modifications, is that those contracts of a minor 
that are undoubtedly for his benefit are binding; that those undoubtedly to his dis- 
advantage are void, and that those which may or may not be for his benefit are voidable, 
that is, binding upon him or not, as he may please, upon attaining his majority. 
There is a broad distinction, however, between the executory and the executed con- 


tracts of an infant. Many contracts that he might repudiate while still not carried 
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out in full, he will not be allowed to disturb after they have been completed. It was 
said by Lord Kenyon: “If an infant was to buy a thing, not being necessaries, he 
could not be compelled to pay for it; but, having done so, he could not recover back 
the money.” Wilson v. Kearse, Peake add. Case 196. On this principle, it is clear 
that one may become indebted to an infant and pay the debt during infancy. It has 
been repeatedly decided that if an infant takes rent or wages, he cannot recover over 
again, after becoming of age. Parker v. Elder, 11 Humph. 546; Holmes v. Blogg, 
2 Moore. 552; Taft v. Pike, 14 Vt. 405; 17 Ind. 359; 45 lowa, 57. If a bank, there- 
fore, receive money on deposit from an infant, it may repay him during infancy, and 
cannot be compelled to pay a second time after he comes of age. 

A different question may seem to be raised in the case of checks of an infant 
given to third parties. Has the bank a right to pay and charge to a minor's account 
a check he may give to someone else, without any inquiry into the consideration for 
which the check was given by the minor ? Now, the contract of a bank in respect to 
deposits is to pay such deposits in whole or in part to the depositor or upon his writ- 
ten order. I have found no banking case directly upon this point, but certain other 
cases are broad enough to include the relations of banks and cepositors.—* It would 
be absurd to allow one, who has made a promise to pay to one who is an infant or 
his order, to refuse to pay the money to one whom the infant had ordered it to 
be paid, in direct violation of his promise.” Nightingale vs. Withington, 15 Mass. 
272- 274. 

To the same effect is another Massachusetts case.—“The endorsement by an in- 
fant payee of a note cannot be set aside by him as void, so as to give him a right to 
recover of the maker, who has paid the indorsee before notice that the order of pay- 
ment is countermanded; and for the reason that the transaction has become executed 
in favor of his appointee, and cannot be opened without reinstating the maker.” 
Welch vs. Welch, 103 Mass. 562. Certainly, a bank, whose contract is to pay upon 
the depositor’s written order, would be entitled to avail itself of the same rule as the 
maker of the note, who has made the very same promise. 

The second part of the question put to me is, therefore, to be answered by saying 
that a bank is safe in paying the checks of a minor on his own account, out of any 
funds which it has properly received on deposit. A minor, like anyone else, can stop 
payment of his check before acceptance or payment by the bank, and doubtless in 
many cases his guardian or a parent can do so for him, and against his will. Such 
cases might frequently arise in the accounts of improvident minors. Upon receipt of 
an order from a parent or guardian not to pay any money to the infant depositor 
or to his order, the bank should obey the order. 

But what can a bank properly receive on deposit? We have concluded that it 
can safely receive money on deposit; but can a bank safely receive checks and drafts 


from an infant? The infant's contract of indorsement of sucn paper is voidable. 


Can he repudiate it upon becoming of age, and demand that you return the checks 


and drafts he gave you years before, or that you again pay him their value? If there 
are any cases upon this point, I have not seen them, but would not our court look at 
it in this way? It is, of course, proper for an infant to indorse checks and drafts for 





BANK ACCOUNTS WITH MINORS. 435 


the purpose of getting them cashed. It would seem to be proper for him to employ 
an agent to collect them. Ordinarily, the best agent would be a bank. If, upon be- 
coming of age, a man undertook to repudiate his action in depositing checks and 
drafts with a bank while he was an infant, the court would find some way to hold 
that the bank was acting as his collecting agent for the purpose of obtaining payment 
of his checks and drafts. The amount so received in payment would be a proper 
deposit, and payment of it upon the minor’s check, or to the minor in person, would 
be proper. ° 

The earnings of a minor belong to his father, or, after the father’s death, to his 
mother, unless the child has been emancipated and allowed to retain his earnings. 
Is a bank safe in allowing a minor to deposit his savings, or can the father claim the 
amount of a deposit so made? The practice of allowing minor children to retain 
their earnings, and the fact that they are so frequently in possession of money, by 
gift and otherwise, prevents any presumption from arising that money offered for de- 
posit by a minor belongs to his father. In the absence of circumstances that would 
amount to participation by the bank in a fraud on the father, earnings may safely be 
received on deposit. 


Is it safe to issue certificates of deposit to infants? You are safe if you pay 


the depositor, or his endorsee before an objection by the depositor, provided, perhaps, 
that the endorsee did not know that the depositor was an infant. This proviso seems 
unreasonable to me, but there is one case that justifies it. After such payment, the 
transaction becomes an executed contract, and is within the rule of the Massachusetts 
case cited above, which held the maker of the note protected in paying the amount of 
it to the person to whom the minor had endorsed it, but there is nothing to prevent 
the infant repudiating his endorsement before payment, even when a certificate of 
deposit is in the hands of an innocent holder for value. It bas been said, also, that if 
“the payee’s infancy is known both to his indorsee and to the maker of the note, pay- 
ment by the latter to the indorsee will be no defense to an action brought on the note 
by the payee’s guardian.” Briggs v. McCage, 27 Ind. 327, (1866). The safe course, 
therefore, would be to make a minor’s certificate of deposit non-negotiable, and to pay 
it only to him. 

An infant can borrow to obtain money to buy necessaries, but the transaction is 
never free from difficulties, and assistance of this kind should be rendered by the 
minor's natural friends, and not by banks. 

There may be cases in which it would be safe to buy notes from an infant. His 
contract of indorsement, however, is voidable, and it is better never to treat him as a 
discounter. He might repudiate at majority the sale of the notes, and be unable to 


return the consideration paid him. 


THORNTON COOKE. 
KANSAS City, Mo. 
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REGISTRY TAX ON MORTGAGES IN MINNESOTA 


The following opinion concerning the liability of trust companies and savings 
banks in Minnesota to pay the registry tax on mortgages, has been rendered by 
Attorney-General E.T. Young. Minnesota trust companies at present pay a tax on 
capita! and surplus, but not on mortgages owned by them. According to the opinion 
they must also pay the registry tax on mortgages. The Attorney-General says: 

“In your inquiry you ask: First, whether the new registry tax law applies to 
mortgages taken by savings banks or trust companies and recorded after it takes 
effect, or whether they are exempt under section 3 of the act, which exempts from its 
operation persons or corporations taxed on a gross earnings basis or other methods 
of commutation in lieu of all other taxes? Second, also whether section 7, relating 
to foreclosures and assignments applies only to mortgages recorded after April 30, 
or to all mortgages? Third, you also ask whether the word debt as used in section 
8, relating to the method of subjecting old mortgages to this law, means principal, or 
both principal and interest ? 

“‘ Answering your inquiries in their order, I beg to say that, in my opinion, all 
banks, whether state or national, including savings banks and trust companies, must 
pay the tax on mortgages recorded on or after May I, 1907. 

“ None of these institutions are taxed on what is known in law as a commuted 
basis. Commutation, when applied to taxes, means a fixed sum agreed upon, in lieu 
of an ad valorem tax. The gross earnings taxes are the only commutation taxes under 
our laws. 

“Second. It is clear that the provisions of section 7, relating to assignments and 
foreclosures, apply only to mortgages which are subject to the registry tax. Holders 
of old mortgages may bring themselves under this law if they desire. but if they do 
not do so, they lose no rights they had before; they simply pay taxes in the old way. 
As to old mortgages, it must be borne in mind that unless the registry tax is paid on 
May 1, they will be subject to taxes this year on the old basis, but if they come under 
the registry law before May I next year, they will thereafter be exempt. 

“Third. As to section 8, I would say that under section 2 the tax is limited to 
the principal debt exclusive of interest, and in the interest of uniformity the same rule 
should apply under section 8. The law, by its terms, takes effect from and after 
April 30. Section 2 refers to mortgages filed on or after April 30. Section 7 refers 
to papers relating to foreclosures, assignments and satisfactions recorded after April 
30, 1907. It would seem, therefore, that by the language of section Io the legislature 
intended the law to take effect, not on April 30, but from and after that date, or, in 
other words, on and after May 1, 1907. 32 Minn. 460. 

“In my opinion, this tax would apply only to liens upon real estate created by 
contract and not to mechanics’ liens, or other liens arising by operation of law.”’ 


THE VALUE OF COTTON MANUFACTURES exported during the year about to end 
will fall considerably below that of the fiscal year 1906 and be somewhat less than that 
of 1905. This falling off occurs almost exclusively in the trade with China, to which 
the exports of cotton cloths from the United States for the ten months for which 
statistics are available have been but little over 5 million dollars, against 26 millions 
in the corresponding months of 19c6 and 21 millions in the corresponding months of 
1905. This decline in the movements of cottons from the United States to China is 
largely due to the large accumulations of surplus merchandise of this character already 
in existence in China, this surplus being due to overimportations in the year im- 
mediately preceding the close of the war between Japan and Russia. 





BANKING LAW. 


THIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


AMBIGUOUS CORPORATION NOTE. 


A note reading “‘we promise to pay” and signed “Varick Contracting Company, John 
L. Martin” does not appear absolutely to be the personal note of Martin, but is 
ambiguous and in an action by the payee, evidence is admissible to show that 
the note was the company’s note. 


Dunbar Box and Lumber Co. v. Martin, New York Supreme Court, Appellate Term, March 14, 1907. 


Appeal from City Court, New York, Trial Term. 


Action by the Dunbar Box and Lumber Co. against Julia D. Mar- 
tin, as executrix of the last will and testament of John L. Martin de- 
ceased. Judgment for plaintiff. Reversed. 


Davis, J. The action was brought by the plaintiff as payee of a 
promissory note. The note reads as follows: 


Sirs. 
ON JULY ND og alade™_prromée Cofeay 


j : 2 
Ghewralerol, THe DINKA BOX AND UOMS2R COMPARY. 
4 


“-) Ww 
SEVENTEEN HUNDRED FIFTY NO/0O <---------------~------------4 li 


Ait) PHSNIX NATIONAL BANK, 49 WALL STREET. 


NEW YORK, APRIL 27, 7/75. 








qT ad 
4 4 4 
hia MOM ECLLMUORL ° 
r VARLCK CONTRACTING COMPANY 
No. Dyer ——_ 


SS 





SCAN L. MARTIN 





The defendant is sued as executrix of John L. Martin. 


Verdict was directed for the plaintiff on the theory that the note 
was unambiguous, and on its face the individual note of John L. 
Martin. 

The defendant claimed that the note was either the note of the 
Varick Contracting Company alone or, if not that, the joint, but not 
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joint and several, obligation of John L. Martin and the Varick Con- 
tracting Company, and that in either case the court erred in directing 
a verdict for the plaintiff. 

The defendant further claims that the note is ambiguous on its 
face and that, although Martin’s name is signed to the note, the stamp 
of the Varick Contracting Company is also there, and Martin’s name 
is inserted in the place evidently intended to hold the officer’s signa- 
ture. The note also reads ‘‘we promise to pay” etc. This would in- 
dicate that it was not the promise of a single individual. Moreover, it 
appears from the testimony of Mr. Reid, the president of the plain- 
tiff, that he received the note from Martin and saw him sign it and 
that hiscompany had no account with Martin personally, but withthe 
Varick Contracting Company, of which Martin was president, 

Under these conditions, we think the note was ambiguous and that 
it does not appear absolutely to be the personal note of defendant’s 
testator. It follows, therefore, that evidence showing that the note 
was the company’s note, and accepted as such by the plaintiff, would 
be proper. Such evidence was offered by defendant and excluded 
under objection. For instance, after proving the signature of Mr. 
Reid who was president of plaintiff at the time, the defendant offered 
in evidence the following memorandum, signed by Mr. Reid: 


June 29. 

Mr. Reid wants check for $750. ex int. of which R will 
notify us, and note for $1,000. at 3 mos. of V. C. C. to John 
L. Martin and indorsed by him to Dunbar Box ¥ Lumber 
Co. Date note June 29. Mr. R. promises to retire and 
return V. C. Co. note for $1750. Thos. T. Reid. 

June 4, 1906. 

This paper was excluded as tending to change the meaning of the 
note sued upon. As stated above, the note in suit is ambiguous. It 
was, therefore, error to exclude this memorandum. It shows quite 
clearly that the president of the plaintiff regarded the note as that of 
the Varick Contracting Company alone and that he was looking for- 
ward to returning the note on June 29, 1906, upon the payment of $750 
on account and taking a new noteof the company upon which Martin 
would be personally liable as indorser. The giving of the new note of 
June 29 was prevented by Martin’s death on June 13th, 1906. 

It may be suggested that Reid had no power to bind the plaintiff 
by the declaration and admission in this memorandum. A sufficient 
answer to that objection.is that he was its president and presumably 
in charge of these very matters for his company. Under these cir- 
cumstances, we think the judgment and order appealed from should 
be reversed and a new trial granted. 


Judgment reversed. All concur. 





LEGAL DECISIONS. 


SURETY ON PROMISSORY NOTE. 


Under Negotiable Instruments Law, one who signs a promissory note as surety is not 
discharged from liability by an extension of time of payment without his consent. 


Cellers v. Meachem, et al., Supreme Court of Oregon, April 9, 1907. 


A negotiable promissory note was signed by 
Meachem 
Lyons, surety, 

Held: Assuming a valid agreement extending the time of payment without the 
consent of Lyons, the surety, the latter, under the prior law, would be discharged 
from liability. But the Negotiable Instruments Law has changed the rule. Under 
that law Lyons was primarily liable, although he signed as surety or accommodation 
maker, and as that law expressly defines all the ways in which a party primarily liable 
may be released, and these ways do not include a provision that an accommodation 
inaker, when primarily liable, shall be released by an extension of time without his 
consent to the other maker, such accommodation maker is not discharged by the ex- 
tension. 


Appeal from Circuit Court, Douglas County; Lawrence T. Harris, 
Judge. 


Action by Ada Cellers and others, partners doing business under 
the firm name of Cellers Sisters, against E. L. Meachem and another. 
From a judgment for defendant Joseph Lyons, plaintiffs appeal. Re- 
versed and remanded. 


This is an action on a promissory note brought by Ada Marie and 
Bessie Cellers, against E. L. Meachem and Joseph Lyons. The note 
was executed December 27, 1904, and runs ‘‘go days after date, with- 
out grace, we promise to pay,” etc., and is signed by Meachem and 
Lyons, with the word ‘‘surety’’ added to the name of the latter. The 
complaint is in the usual form. Meachem, having failed to appear, 
default was entered against him. Lyons answered, admitting the 
execution of the note, and, for an affirmative defense, pleaded that he 
signed the instrument as a surety only, without consideration, and 
for the sole use and benefit of Meachem and of the plaintiff; that the 
payees had full knowledge of the conditions under whichit was execut- 
ed; that, after the note had matured, plaintiffs, in consideration of 
additional security, given them by Meachem, and without the knowl- 
edge or consent of Lyons, extended the time of payment; and that 
by reason thereof he was relieved from all liability. At the trial 
evidence was admitted, over plaintiffs’ objections and exceptions, 
tending to show an agreement extending the time as alleged. At the 
close of the trial, their counsel requested the court to direct a verdict 
in favor of their clients for the sum demanded; there being no dis- 
pute as to the amount due, which request was denied. The court, at 
defendant's request, instructed the jury, among other things, that if 
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they found plaintiffs, after maturity of the note, entered into an agree- 
ment with Meachem extending the time of its payment, without the 
consent of Lyons, no recovery could behad againsthim. Exceptions 
were taken to this part of the charge, and also to the refusal of the 
court to direct a verdict for plaintiffs. The jury returned a verdict for 
defendant, and, from a judgment thereon, plaintiffs appeal. 

Kine, C. (after stating the facts). Several errors are assigned, but 
the only one necessary for determination is whether or not the alleged 
agreement between plaintiffs and Meachem, extending the time of 
payment of the note, relieved Lyons from liabilitythereon. There is 
no conflict in the testimony on the issues involved, but counsel for 
appellants contend that the answer and the proof were insufficient to 
establish a valid agreement extending the time of payment. Under 
the conclusion reached, it will be unnecessary to consider the question 
of the sufficiency of the pleadings, or the evidence, on this point. It 
will be assumed, for the purposes of this opinion, that the alleged 
agreement was sufficient, under the law as recognized by the decisions 
of this court prior to the adoption of the Negotiable Instruments Act 
of 1899. 

Pursuant to this theory, if that act makes no change in the prior 
law, no judgment could be rendered against Lyons upon the facts ad- 
mitted; but, if such act did change the rule in this respect, then the 
court erred, as claimed by plaintiffs. 

The negotiable instruments act became a law May 17, 1899, and is 
entitled: ‘‘An act relating to negotiable instruments—being an act to 
establish a law uniform with the laws of other states on that subject.” 
Laws Or. 1899, p. 18; B. & C. Comp. $$ 4403-4594. It will be ob- 
served that the note sued upon was executed after the act took effect. 
The question, therefore, to be considered, is whether or not this act 
changed the rule previously recognized in this state. The effect of 
the statute upon the relation of the parties depends upon whether 
Lyons was primarily liable on the note. If his liability was second- 
ary, the right to recover against him would be dependent upon the 
proving of the agreement as alleged. B. & C. Comp. § 4522. 

Prior to May 17, 1899, a valid agreement entered into between a 
principal and the payee of anegotiableinstrument, binding the latter, 
without the assent of the surety, whereby the time of its payment was 
extended, relieved the accommodation maker, whether his liability was 
primary or secondary, and the existence of such agreement could be 
shown by parol. Findley v. Hill, 8 Or. 249; Brown & Co. v. Rath- 
burn et al., ro Or. 158; Hughes v. Pratt, 37 Or. 45; Hoffman v. 
Habighorst, 38 Or. 261. The word ‘‘surety,” appended to the name 
of a maker of a note, cannot alter his liability as to the owner thereof, 
and only shows that, as between the promisors, one is a principal and 
the other a guarantor. Bowen v. Clark, 25 Or. 592; Hoffman v. 
Habighort, supra; Galloway v. Bartholomew, 44 Or. 75. Since the 
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word ‘‘surety” can only affect the status of the makers of the note as 
between themselves, and as Lyons’ liability to the plaintiffs is the same 
as if he had signed the instrument without using the qualifying word 
after his name, he became, in the language of the negotiable instru- 
ments act, ‘‘absolutely required to pay the same,” and is therefore 
primarily liable. B. & C. Comp. § 4592; Hughes v. Ladd, 42 Or. 123; 
Galloway v. Bartholomew, supra; National Citizens’ Bank v. Toplitz, 
178 N. Y. 466; Id., 81 App. Div. 593. The fact that Lyons executed 
the note solely for the benefit of Meachem, and plaintiffs were aware 
of these conditions, is of no avail, for a person cannot enter into a 
contract, even though solely for the benefit of another, and then 
shield himself from responsibility on the theory that the purchaser 
has knowledge that his acts are without actual consideration. B. & 
C. Comp. §$ 4431; Packard v. Windholz, 88 App. Div. 365, 84 N. Y. 
Supp. 666. 

The negotiable instruments law defines what constitutes an accom- 
modation maker, and specifies how negotiable instruments may be 
discharged ; the sections thereon being as follows: 

‘‘An accommodation party is one who has signed the 
instrument as maker, drawer, acceptor, orindorser, with- 
out receiving value therefor, and for the purpose of lend- 
ing his nametosomeother person. Such person is liable 
on the instrument to a holder for value, notwithstanding 
such holder at the time of taking the instrument knew 
him to be only an accommodation party.” B. & C. 
Comp. $4431. 

“A negotiable instrument is discharged (1) by pay- 
ment in due course by or on behalf of the principal debt- 
or; (2) by payment in due course by the party accommo- 
dated, where the instrument is made or accepted for ac- 
commodation ; (3) by the intentional cancellation thereof 
by the holder; (4) by any other act which will discharge 
a simple contract for the payment of money; (5) when 
the principal debtor becomes the holder of the instrument 
at or after the maturity in his own right.” B. & C. Comp. 
$4521. 

‘‘A person secondarily liable on the instrument is dis- 
charged (1) by any act which discharges the instrument; 
(2) by the intentional cancellation of his signature by the 
holder; (3) by the discharge of a prior party; (4) by a 
valid tender of payment made by a prior party; (5) by 
a release of the principal debtor, unless the holder’s right 
of recourse against the party secondarily liable is expressly 
reserved; (6) by any agreement binding upon the holder 
to extend the time of payment, or to postpone the holder’s 
right to enforce the instrument, unless made with the as- 
sent of the party secondarily liable, or unless the right of 
recourse against such party is expressly reserved.” B. 
& C. Comp. § 4522. 

‘*The person ‘primarily’ liable on an instrumentis the 
person who by the terms of the instrument is absolutely . 
required to pay thesame.” B. &C. Comp. § 4592. 
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These sections, as quoted, with the exception of the clause, ‘‘un- 
less made with the assent of the party secondarily liable” (section 
4522) are identical with the language used in the New York act onthe 
subject. 2 Rev. St. N. Y. (Birdseye Ed.) 1901, pp. 2466, 2472, 2484, 
$$ 3, 55, 200, 201. After the adoption of this act in that state, the same 
questions raised here were urged there, in the case of National Citizens’ 
Bank v. Toplitz, 178 N. Y. 466, but the Court of Appeals, finding the 
cause must be reversed on the ground that a sufficient consideration 
for the extension of the time of payment had not been alleged, de- 
clined to pass on the effect of the new act, though, when the case was 
theretofore considered by the Appellate Division of the Supreme 
Court (81 App. Div. 593), it was determined that under the new law 
an accommodation maker was primarily liable, notwithstanding any 
knowledge the holder of the instrument might have had as to his re- 
lationship with the principal. 

While this act has been adopted in practically the same form in 
other states, its effect upon the law prevailing prior to its enactment 
does not appear to have been passed upon by the court; but the 
authors of a very recent work, in discussing the New York statute, 
after pointing out that it only provides for the discharge of a person 
secondarily liable, that a person is primarily liable who by the terms 
of the instrument is absolutely required to pay it, and that all 
others are secondarily liable, make the following observation: 
‘It would seem to follow that the statute has disposed of the 
conflict of authority upon this question by holding the accommoda- 
dation acceptor or maker to his apparent engagement as a principal 
debtor, and making him liable notwithstanding an indulgence given to 
the indorser or drawer for whose benefit he became a party to the in- 
strument.” Eaton & Gilbert, Com. Paper, § i23f. 

What is expressed in an act is deemed exclusive, when it is crea- 
tive, or in derogation of some existing law, or of some of the provis- 
ions of a particular act. 2 Sutherland, Stat. Const. (Lewis’ 2d Ed.) 
$491. Itis indicated in the title of the act under consideration that 
its purpose is ‘‘to establish a law uniform with the laws of other states 
on that subject.”” Inasmuch as the enactments relating to negotiable 
instruments differed in the various states, and as the decisions inter- 
preting both the common-law and legislative provisions were far from 
being harmonious, it must be inferred, from the language constitut- 
ing the title of the act, that it was intended to provide acomplete and 
comprehensive law on this subject; and since it defines an accommo- 
dation maker, making him primarily liable, and in one section desig- 
nates how negotiable instruments may be discharged, but contains 
no provision whereby a person primarily liable can be released, ex- 
cept by payment, etc., and in the section following specifies the man- 
ner in which persons secondarily liable may be-relieved of responsi- 
bility on such instrument, it follows that the immunities indicated 
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there were intended to exclude all exceptions not contained therein, 
under the familiar maxim: ‘‘Expressio unius est exclusio alterius.”’ 
It is, therefore, clear, under the well-settled rules governing the con- 
struction of statutes, that when this act, which, in effect, declares that 
all persons signing a negotiable instrument shall be liable, whether 
executed for a valuable consideration or as an accommodation maker, 
and then specifies the particular manner in which negotiable instru- 
ments may be discharged, designating, as an exception thereto, that, 
when the liability is secondary, it may be avoided by any valid agree- 
ment extending the time of payment, etc., without such person’s con- 
sent, was passed, it was the intention of the legislative assembly to 
make such provisions exclusive of all others. We are of the opinion 
that the negotiable instruments act substitutes its provisions for the 
former law, as recognized by this court prior to 1899. 

It follows that plaintiffs were eutitled to the instruction asked, 
and the court erred in charging the jury to the effect that the agree- 
ment for the extension of the time of payment of the note, if proved 
as alleged, would preclude a recovery against Lyons. 

The judgment appealed from should, accordingly, be reversed, 
and the cause remanded for proceedings not inconsistent with this 
opinion. 


SURETY ON PROMISSORY NOTE. 


Under Negotiable Instruments Law, one of three makers of a note, who is primarily 
liable thereon according to its terms, cannot claim discharge because he signed 
as surety with knowledge of the payee, and the payee extended the time of the 
principal maker to pay without the surety’s consent—A bank cashier has no in- 
herent power to-extend payment, and will not bind his bank by an alteration of 
the notation of the due date, unless it authorizes or ratifies the act. 


Vanderford v. Farmers & Mechanics National Bank of Westminster, Court of Appeals of Maryland, 
February 28, 1907. 


A national bank, payee of a joint and several promissory note signed by three 
makers, brought an action against the makers thereon. One of the makers alleged 
he was surety and not a joint and several maker as the note imported; that the bank 
knew he was surety when the note was executed and delivered; that after maturity 
the bank, without his knowledge anc consent, extended the time of payment, whereby 
he was released from liability. 

Held (a) in the absence of an allegation that it was the understanding of all the 
parties to the paper that the maker in question was liable as surety, the latter could 
not claim to be discharged. But (b) apart from this, the Negotiable Instruments Law 
has modified the former law, so as to preclude one, who by the terms of the instru- 
ment is primarily liable, from setting up his suretyship against the payee. That law 
provides five methods by which one, primarily liable on an instrument, may be dis- 
charged, and excludes a discharge by any other method; and as the discharge claimed 
on the ground of suretyship is not included in these prescribed ways, the defense on 
such ground falls. 

Further held, where the co-maker alleged that the note had been materially altered 
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without his consent by the cashier of the payee changing the notation of the due date 
from October 4 to December 4, 1902, the court properly excluded evidence to this 
effect in the absence of evidence or an offer of evidence that the cashier, in so doing, 
was acting within the authority conferred upon him by the bank, or in the line of his 
duty, or that the bank ratified his act. 

Further held, the cashier of a bank has no implied power by virtue of his office 
to extend the time of payment of a note without the knowledge or consent of one of 
the makers thereof. 


Appeal from Circuit Court, Frederick County; James McSherry and 
John C. Motter, Judges. 


Action by the Farmers & Mechanics’ National Bank of Westminster 
against Florence Leigh Vanderford, as executrix of William H. Van- 
derford, deceased. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Burke, J. The Farmers & Mechanics’ National Bank of Westminster 
sued Garnett Savage, Edwin J. Lawyer and William H. Vanderford 
upon a promissory note dated August 4, 1902, for $300, and payable to 
the order of the plaintiff in two months from its date. The note is in 
the following words: 

Westminster, Mad., August 4, 190}. 
Two months after date we jointly and severally promise 
to pay to the order of the Farmers F¥ Mechanics’ National 
Bank of Westminster, Md., three hundred dollars, paya- 
ble at the banking house of the satd Farmers F Mechanics’ 
National Bank of Westminster, for value received, hereby 
waiving the right of all homestead, stay and exemption laws. 

$300. Garnett Savage. 

Edwin J. Lawyer. 
Wm. H, Vander ford. 


The declaration contains the six common counts, and a special count 
setting out the note. Vanderford pleaded the general issue pleas, and 
four special pleas, two of which were pleaded upon equitable grounds. 
Issue was joined upon the general issue pleas, and a demurrer was filed 
to the special pleas. The record in the case, upon the suggestion and 
affidavit of Vanderford, was transmitted to the circuit court for Fred- 
erick county for trial. William H. Vanderford having died before the 
trial, Florence Leigh Vanderford, his executrix, was made party de- 
fendant. An additional plea was then filed, to which the plaintiff 
demurred. The court sustained the demurrer to the third, fourth, 
fifth and sixth pleas, and overruled the demurrer to the seventh plea. 
A traverse was filed to the seventh plea, ‘‘ with errors of pleading,” 
as the record states, ‘‘as to said traverse waived.”’ Issue was joined 
upon the traverse, and, by consent, the case was tried before the court, 
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and resulted in a verdict and judgment for the plaintiff for the sum of 
$350.25, from which this appeal was taken. 

The defense attempted to be set up by the third, fourth, fifth and 
sixth pleas, to which the demurrer was sustained, was that William H. 
Vanderford was a surety upon said note for Garnett Savage, and was 
not a joint and several maker thereof with Savage and Lawyer, as the 
terms of the note imported; that the fact of his suretyship on the note 
was known to the plaintiff at the time the note was executed and de- 
livered; that after the maturity of the note, with the knowledge that 
Savage was the principal and beneficiary of the note and that the 
defendant was only a surety thereon, the plaintiff, for a valuable con- 
sideration paid to it by Savage, and without the knowledge and consent 
of the defendant, and without any reservation of its right to sue on said 
promissory note, agreed with Savage to extend, and did extend, the 
time for the payment of the note until the 4th day of December, 1902, 
whereby, the pleas aver, the defendant was discharged from the pay- 
ment of the note, and from all liability thereon. The proposition as- 
serted in those pleas is that where, by the terms of a promissory note, 
two or more persons are joint and several makers thereof, the mere 
knowledge by the payee, at or before the execution and delivery of the 
note, that one is surety for another, will, in connection with such facts 
as are alleged in the pleas, and which we have stated above, operate 
to discharge the surety in an action at law brought on the note. Such 
is certainly not the rule in this state. In Yates v. Donaldson, 5 Md. 
402, this court said that the principle deducible from the cases was to 
the effect that where the party does not appear on the instrument 
to have made himself liable as surety, he cannot at law avail himself 
of the equities between himself and the other parties to the instrument, 
unless he was accepted by.the creditor as surety, or has been discharged 
by the acts of the creditor, according to the principles of Glenn v. 
Smith, 2 Gill. & J. 493. It will be seen, by reference to the case of 
Glenn v. Smith, supra, that the principles there announced have no 
application to the pleadings in this case. Where the facts attending 
the execution and negotiation of the note bring the case within the rule 
stated in the cases of Ives v. Bosley, 35 Md. 262, Owings v. Baker, 54 
Md. 82, and Keyser v. Warfield, 100 Md. 72, it would undoubtedly be 
open to the defendant to show, under the authority of those cases, either 
under the general issue, or under a special plea in bar, that he was 
surety on the note, and that he was discharged from liability thereon. 

The principle announced in those cases is that if the contract set up 
is different from that which attached by presumption of law, it must be 
established by proof that it was the understanding of all the parties 
to the instrument, and it necessarily follows that if a different contract 
from that which arises from the terms of the instrument is relied on 
by special pleas in bar, it must be alleged and proven that such was 
the understanding of all the parties. This fact the defendant fails to 
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do in either of the special pleas, nor is it stated in either that the bank 
‘accepted the defendant as surety, and not as a joint and several maker 
of the note. Assuming, ex gratia, that such a defense is now open to 
one who is primarily liable on a note against the payee, we are of the 
opinion that each of the special pleas for the reasons stated was fatally 
defective, and that the demurrer thereto was properly sustained. 

But apart from this ground of objection, it seems clear that the 
Negotiable Instrument Law of 1898 (Acts 1898, p. 206, c. 119; article 
13, $$ 13 to 208 inclusive, Code Pub. Gen. Laws 1904), has so modified 
the prior law upon this subject as to preclude the defendant from setting 
up his suretyship against the payee of the note. By section 15 of that 
article Willim H. Vanderford was primarily liable for the payment of 
the note, inasmuch by the terms of the instrument he was required to 
pay it. 

Section 138 of that article provides that: 

‘*A negotiable instrument is discharged: (1) By pay- 
ment in due course by or on behalf of the principal debtor; 
(2) by payment in due course by the party accommoda- 
ted, where the instrument is made or accepted for accom- 
dation; (3) by the intentional cancellation thereof by the 
holder; (4) by any other act which will discharge a simple 
contract for the payment of money; (5) when the principal 
debtor becomes the holder of the instrument at or after 
maturity in his own right.” 

Section 139: 

‘*A person secondarily liable on the instrument is dis- 
charged: (1) By any act which discharges the instrument; 
(2) by the intentional cancellation of his signature by the 
holder; (3) by the discharge of a prior party; (4) by a valid 
tender of payment made by aprior party; (5) by a release 
of the principal debtor, unless the holder’s right of re- 
course against the party secondarily liable is expressly 
reserved; (6) by any agreement binding upon the holder 
to extend the time of payment, or to postpone the holder’s 
tight to enforce the instrument unless the right of re- 
course against such party is expressly reserved.” 

Since the passage of the negotiable instrument law this is the first 
time that the precise question raised by the pleadings in this case has 
been presented to this court for decision; but the intention of the 
Legislature, as expressed in the sections of the Code we have quoted, 
would seem to be obvious. That intention is to be ascertained by the 
words used to express it, and when its meaning, as gathered from the 
words employed, is plain and intelligible the court should give it ef- 
fect. When the Legislature has declared, as it has done in these sec- 
tions, that a negotiable instrument signed by a party who is primarily 
liable thereon, as that liability is defined by the act, may be discharged 
in one of five specified methods, it would seem plain that it meant 
that the particular method prescribed for the accomplishment of that 
result should exclude a discharge by any other, or different method, 
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upon the familiar maxim that the express mention of one thing im- 
plies the exclusion of another. Since the enactment of the English 
bill of exchange act in 1882, negotiable instrument laws have been 
passed, modeled upon the English act, in at least fifteen states of the 
Union. The leading purpose of these laws was stated in the case of 
Bank of England v. Vagliano Bros., L. R. 1891 Appeal Cases, 144, 
and in Wirt v. Stubblefield, 17 Appeal Cases D. C. 283. In this case 
the court had under consideration the construction of the negotiable 
instrument law passed by Congress in 1899, which in its main and 
substantial provisions is identical with our own. Mr. Chief Justice 
Alvey, in the course of his judgment in that case, said ‘‘that the great 
and leading object of the act, not only with Congress, but with a large 
number of the principal commercial states of the Union that have 
adopted it, has been to establish a uniform system of law to govern 
negotiable instruments wherever they might circulate or be negotia- 
ted. It was not only uniformity of rules and principles that was 
designed, but to embody in a codified form as fully as possible all 
the law upon the subject, toavoid conflict of decision, and the effect 
of mere local laws and usages that have heretofore prevailed. The 
great object sought to be accomplished by the enactment of the stat- 
ute is to free the negotiable instrument, as far as possible, from all 
latent or local infirmities that would otherwise inhere in it to the pre- 
judice and disappointment of innocent holders as against all the par- 
ties to the instrument professedly bound thereby.” In that case the 
court held two statutes which had theretofore been in force in the Dis- 
trict of Columbia, and which have been in force in this state, to have 
been repealed byimplication. Since, by the terms of the act, a per- 
son primarily liable ona negotiable instrument can only be discharged 
in one or the other of the particular ways specified in the act, and 
since the defendant, William H. Vanderford did not in either of his 
pleas claim to have been discharged in either of the prescribed ways, 
it follows that upon this ground alone the demurrer to the pleas were 
rightly sustained. 

2. The defendant’s seventh plea alleged that the time of payment 
of the note sued on had been materially altered, in that the time of 
payment was altered from October 4, 1902, to December 4, 1902, with- 
out his authority or consent. Tosupport this plea, he offered to prove 
by John H. Cunningham, the plaintiff’s cashier, that at the time the 
note was discounted by the bank the witness made a marginal nota- 
tion upon the note as follows: ‘‘No. 8580. Due 4 Oct., ’02," and 
further, that subsequently, at the time Garnett Savage paid interest 
in advance for two months upon the note, witness erased the word 
‘*Oct.” which the witness had written upon said note, and wrote ‘‘Dec.”’ 
above it soastoread ‘‘Wo. 8580. Due 4 Dec. ’02.” and also that witness 
at the same time wrote the following endorsement on back of the note: 
“Oct. 11, 1902, interest paid to 4 Dec. 1902;"’ and further offered to 
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prove that the witness was cashier at the time said note was discounted, 
and at the time he made said entries upon the note, and that an entry 
as to the maturity of the note on the index book of notes of the plain- 
tiff made on Oct. 4, 1902, as follows: ‘‘Vo. 8580. Savage, Garnett. 4 
Oct. 1902, $300"’—was changed by the witness on said book of the 
plaintiff on October 11, 1902, as follows: ‘8580. Savage, Garnett. 4 
Dec. 1902; that is to say, changing from ‘*Oct. 4, 7902, to Dec. 4. 
zgoz”’ To this offer of proof the plaintiff objected, and the court sus- 
tained its objection, and this ruling constitutes the defendant’s second 
billofexceptions. Inthe absence of evidence to show, or an offer on 
the part of the defendant to show, that the plaintiff's cashier in do- 
ing these acts was acting within the authority conferred upon him 
by the bank, ar in the line of his duty, or that what he did was sanc- 
tioned or ratified by the bank, the court was clearly right in refusing 
to admit the proffered testimony. The cashier had no implied power 
by virtue of his office to extend the time of payment of the note 
without the knowledge or consent of the defendant. Theruling of the 
court is fully supported by the case of Gray v. Farmers National Bank 
of Annapolis, 81 Md. 631. 

What has been said in discussing the demurrer, and the ruling on 
the second exception, disposes of the first exception, which was taken 
to the action of the court in admitting the notein evidence. As we 
find no error in the rulings of the lower court, the judgment will be 
affirmed. 

Judgment affirmed, with costs. 


AUTHORITY TO EXECUTE CORPORATION NOTE. 


McKinley vy. Mineral Hill Consol. Mining Co., Supreme Court of Washington, April 2, 1907. 


In an action by the payee of a note signed 
Mineral Hill Consolidated Mining Co. 
By Arthur A, Dunphy, President 

against the corporation, the evidence showed that the note was executed 
by the president and general manager of the corporation in the pres- 
ence ot the secretary and other officersof the company. The testimony 
did not show that the president was not authorized to make the note 
or that his act was not ratified. No action of the board of trustees in 
the premises was, however, shown, and the corporation contended 
that under section 4255,.1 Ballinger’s Ann. Codes & St. such action 
should have affirmatively appeared before authority to execute the 
note could have been found. 

Held: It istrue the cited statute provides that the corporate powers 
of a corporation shall be exercised by a board of trustees ; but this 
court long since held that when a corporation allows a person in a 
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large measure to control its business transactions, it must be held 
responsible for his acts in the name of the corporation, until it has 
been affirmatively shown that such acts were unauthorized. Further- 
more, the evidence showed that the corporation had received the 
benefits by way of money loaned or advanced by the payee, and 
by way of his labor and services, which made the consideration for 
the note. Under such circumstances the corporation will not be 
heard to say that it neither authorized nor ratified the execution of 
the note. 


ACCOMMODATION NOTE OF MANUFACTURING CORPO- 
RATION. 


Bank acquiring note from payee must show both that it is a holder for value and that 
it did not know the accommodation character of the maker’s signature. 


National Bank of Newport v. H. P. Snyder Manufacturing Co., New York Supreme Court, Appellate 
Division, Fourth Department, January 23, 1907. 


The bank sued the H. P. Snyder Manufacturing Company upon a 
promissory note substantially as follows: 
$5,000. Little Falls, N. Y., July 14, 1903. 
Four months after date we promise to pay to the order of the 
Newport Knitting Company, five thousand dollars. 
Hi. P. Snyder Mfg. Co. 
(Ly President and Treasurer.) 

The bank held four $5,000 notes which it had received from the 
Newport Knitting Company, one executed by H. P. Snyder, who was 
director in both corporations and it had requested that the Snyder 
note be either paid at maturity, or commercial paper substituted. As 
a result the note of the H. P. Snyder Manufacturing Company was 
substituted by the payee. 

In an action upon this note by the bank against the maker, the 
evidence showed the manufacturing company had received nothing for 
the note. It become maker to accommodate the payee, the Newport 
Knitting Company. 

Held: The note was accommodation paper within the terms of sec- 
tion 55 of the Negotiable Instruments Law, and to enable a recovery 
the bank must prove it was not aware of the vice in the note. The 
burden was not upon the maker to prove this; where the note is ac- 
commodation paper, it is for the plaintiff to establish the bona fides 
of the transaction. 

When an individual signs a note, either as maker or indorser, for 
the benefit of another, and allowsit to be put in circulation, he is liable 
to a holder for value, although such holder knew him to be an accom- 
modation party (Sec. 55, N. I. L.). But a manufacturing corporation 
has no power to bind itself as an accommodation party (26 Barb. 23; 
116 N. Y. 281); so that the bank must show both that it was a holder 
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for value and also that it did not know the accommodation character 
of the defendant’s signature. 
Judgment for bank reversed and new trial granted. 


DEPOSIT ACCOUNT WITH ATTORNEY. 


Bank protected in receiving on epee a check indorsed “‘ M Executrix by W Attorney,” 
placing same to the credit of the attorney's personal account, and honoring his 
personal check therefor, although the attorney misappropriates the money, where 
he holds power of attorney to so indorse. 


Mills v. Nassau Bank, New York Supreme Court, Trial Term, December, 1906. 


Mary Mills, executrix of an estate, had executed a power of at- 
torney, which appointed one Wallace her lawful attorney 


to demand and receive all sums and debts owing to the estate, with 
Sull power to indorse on the back of the checks which he might re- 
receive, the words ‘‘ Mary Mills, Executrix, by Ernest H. Wal- 
lace, Atty.” 


A check was received by Wallace, in payment of a debt to the 
testator, payable to the latter’s order. Wallace indorsed the check 
(7) Name of testator 
(2) Mary Mills, Executrix 
By Ernest H, Wallace, Atty. 
(3) Ernest H. Wallace 
and deposited the check with the Nassau Bank, which collected it, 
credited the amount to his individual account, and rr paid 
out the same upon checks drawn by Wallace. 
In an action by the executrix against the bank to recover from it 
the proceeds of the check, it is 
Held: The power of attorney was sufficient to authorize any debt- 
or of the estate to pay over to Wallace the amount of his debt in cash 
in satisfaction of his debt. Similarly, it authorized Wallace, if he so 
desired, to employ the usual agency of the bank to collect the claim 
and thereafter to receive the cash from the bank. It cannot be con- 
tended that anything dffferent has been done in the present case, 
where the bank, instead of physically delivering the cash to Wallace, 
has credited him with the amount upon its books. So long as the 
bank delivers to Wallace the cash, or holds itself ready to deliver the 
cash upon order at any time, without asserting any set-off against the 
indebtedness by reason of extran¢ous transactions, it has performed 
its duty. The application which Wallace made of the funds thus 
placed to his credit can no more be the responsibility of the bank than 
can the disposition of the cash which Wallace might have received in 
case he had exercised his legal right under the power of attorney and 
received the proceeds of the check in money. 
Sims v. United States Trust Co., 103 N. Y. 472, is plainly distin- 
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guishable from the case at bar. In that case the bank was the payee 
of the check, and in taking it for deposit became answerable to the 
drawer of it. In the case at bar the bank was merely the conduit 
through which the check was collected. 

Judgment for bank. 


GUARANTY BY NATIONAL BANK. 


Appleton, Receiver, v. Citizens Central National Bank, N. Y. Supreme Court, Appellate Division, First 
Department, December 21, 1906. 


Action by the receiver of the Cooper Exchange Bank against the 

Citizens Central National Bank upon the following guaranty: 
For and in consideration of one dollar and other good and valu- 
able consideration, the Central National Bank of the City of New 
York hereby guaranties to the Cooper Exchange Bank the payment 
at.maturity of a loan of twelve thousand dollars, made this day to 

Mikael Samuels F Co. by the Cooper Exchange Bank. 

The Central National Bank of the City of New York, 
By Edwin Langdon, Pres’t. 

Held: The contract is ultra vires and void and no action can be 
maintained thereon. 

A national bank has no power to enter into a general contract of 
guaranty by which it becomes liable for the debts of others. It has, 
however, as incident to the negotiating or discounting of negotiable 
instruments and other instruments for the payment of money, when 
it negotiates such instruments by procuring the same to be discounted, 
the power to guaranty the payment of such instruments (Peoples’ 
Bank v. National Bank, ro1 U.S.181; Cochran v. U.S.,157 U.S.286). But 
here, the national bank was not owner nor had it any interest in the 
instrument on which Samuels obtained the loan from the Cooper Ex- 
change Bank. 


HoucuTon, J. dissented because the Cooper Exchange Bank loaned 
$12,000 to Samuels at the joint request of himself and the Central Na- 
tional Bank, for the purpose of enabling Samuels to pay $10,000 of 
such amount on an indebtedness owing by him to that bank, which 
was done as a part of the agreement of guaranty. If the note had 
been for only $10,000, he said, and all the avails paid to the national 
bank, and the bank had guarantied payment of the note, it would not 
have been permitted to plead its contract of guaranty was ultra vires; 
after performance and acceptance of benefits it is estopped from inter- 
posing the defense that it had no power to make the contract which it 
benefited by. The fact that the note was for $12,000 should not 
change the situation. The national bank cannot keep the fruits of its 
act and insist it had no right to act at all. 
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RIGHT OF CORPORATION TO RESTRICT TRANSFER OF 
ITS STOCK. 


Miller v. Farmers’ Milling and Elevator Company, Supreme Court of Nebraska, February 21, 1907. 


The question for decision was whether a corporation, organized 
under the laws of Nebraska, can, by its by-laws, limit the number of 
shares of its stock a person may hold at one timeand prevent a trans- 
fer of stock by a stockholder to a nonstockholder, without the consent 
of the directors of the corporation. 

In deciding that such by-laws are void, as an unreasonable res- 
traint on the transfer of property in the stock of the corporation, the 
supreme court holds: 


1. The regulation of stock transfers is a legitimate subject of cor- 
porate legislation, in the form of by-laws, to enable the corporation 
to know who are stockholders, to whom dividends are payable, who 
are entitled to vote, and, where the company has a lien on the stock 
for debts due to it from the stockholders, to enable it to prevent a 
transfer in derogation of its rights. 


2. But such legislation will not be enforced beyond what is reason- 
ably necessary to serve such purposes, where its enforcement would 
operate as an infringement on the property rights of others, or as an 
unreasonable restraint upon the transfer of property in the stock of 
the corporation. 


3. Section 124, c. 16, Comp. St. 1903, is not only definitive of the 
general powers of a corporation, but it is also expressive of certain 
corporate qualities or properties, or consequences which follow the act 
of incorporation. 


4. The fifth clause of that section, which purports to give a cor- 
poration the power ‘‘to render the interest of the stockholders transfer- 
able,” was not intended to make the transferability of stock dependent 
on some affirmative act of the corporation authorizing itstransfer, but 
to impress the stock with that quality as a consequence of the act of 
incorporation. 


5. A by-law ofa corporation, organized under the laws of this state, 
which limits the number of shares which a person may hold, or for- 
bids a transfer of stock by a stockholder to a nonstockholder without 
the consent of the directors, is void as an unreasonable restriction 
upon the transfer of property. 


THE LAW OF TENDER IN CALIFORNIA. 


Redpath v. Evening Express Co. Supreme Court of California, Dec. 13, 1906. 


Under Civil Code § 1500, providing that an obligation for the pay- 
ment of money is extinguished by an offer of payment accompanied 
by a deposit in bank and notice thereof to the creditor, held, an obli- 
gation for the payment of money is not extinguished bya tender, un- 
less the money is deposited with some bank, as provided by the statute. 
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EXEMPTION OF UNITED STATES SECURITIES FROM THE 
TAXATION OF BANK CAPITAL. 


Following is the full text of the decision of the Supreme 
Court of the United States reversing the Supreme Court 
of lowa and holding that certain savings banks in Des 
Moines, whose capital was partially invested in United 
States securities, were entitled to have deducted the value 
of such securities from the value of the property assessed 
to them. 

The Iowa statute provides that shares of stock ‘‘ shall 
be assessed to such banks * * * and not to individual 
stockholders.” This is held to be a tax upon the prop- 
erty of the banks (as distinguished from a tax upon the 
shares as the property of the shareholders) and to be in- 
valid to the extent such property of the banks includes 
United States securities. 


People’s Savings Bank, et al., v. The City of Des Moines, Supreme Court of the United States, Apri! 22. 1907. 


Mr. Justice Moody delivered the opinion of the Court. 


These cases raise the same Federal question. The plaintiffs in error were bank- 
ing institutions incorporated under the laws of the State of lowa. Upon each of them 
a tax was levied under a law of that State, which provided that “ Shares of stock of 


and loan and trust companies and wot fo individual stockholders.” The material 
sections of the code are printed in the margin* 


*SEC. 1322. Shares of stock of national banks shall be assessed to the individual 
stockholders at the place where the bank is located. Shares of stock of State and 
savings banks and loan and trust companies sha// be assessed to such banks and \oan 
and trust companies azd not to the individual stockholders. At the time the assess- 
ment is made, the officers of zatzona/ banks shall furnish the assessor with a list of 
all the stockholders and the number of shares owned by each, and he shall list to 
each stockholder under the head of corporation stock the total value of such shares. 
To aid the assessor in fixing the value of such shares, the corporations shall furnish 
him a verified statement of all the matters provided in the preceding section, which 
shali also show, separately, the amount of capital stock and the surplus and undivided 
earnings, and the assessor, from such statement and other information he can obtain, 
including any statement furnished to and information obtained by the Auditor of 
State, which shall be furnished him on request, shall fix the value of such stock, tak- 
ing into account the capital, surplus and undivided earnings. In arriving at the total 
value of the shares of stock of such corporations, the amount of their capital actually 
invested in real estate, owned by them, shall be deducted from the real value of such 
shares, and such real estate shall be assessed as other real estate, and the property 
of such corporations shall not be otherwise assessed. 


SEC. 1325. The corporations described in the preceding sections shall be liable 
for the payment of the faxes assessed to the stockholders of such corporations, and 
such tax shall be payable by the corporation in the same manner and under the same 
penalties as in case of taxes due from an individual taxpayer, and may be collected in 
the same manner as other taxes, or by action in the name of the county. Such cor- 
porations may recover from each stockholder his proportion of the taxes so paid, and 
shall have a lien on his stock and unpaid dividends therefor. If the unpaid dividends 
are not sufficient to pay such tax, the corporation may enforce such lien on the stock 
by public sale of the same, to be made by the sheriff at the principal office of such 
corporation in this State, after giving the stockhclders thirty days’ notice of the amount 
of such tax and the time and place of sale, such notices to be by registered letter 
addressed to the stockholder at his post office address, as the same appears upon the 
books of the company or is known by its secretary. 
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Each bank owned at the time to which the assessments related United States 
bonds, the value of which they insisted should be deducted from the valuation of the 
property assessed to them. The taxing authorities refused to make that deduction, 
and their action was sustained by the Supreme Court of the State, whose judgment 
has been brought here by writs of error for review. 

These banks were corporations created by the State of Iowa. In imposing 
burdens upon them, their property, or their shares, the State does not, as in the case 
of national banks, require any authority from the United States. Its own govern- 
mental power is sufficient for the imposition of such taxes, assessed by such methods, 
‘and under such standards of valuation as it may choose, unless something is done 
which violates some provision of the Federal Constitution, or of a Federal law which 
by that Constitution is made supreme. The only claim of violation of Federal right 
which need be considered here is that bonds of the United States have been taxed. 
It is conceded and cannot be disputed that these securities are beyond the taxing 
power of the State, and the only question, therefore, is whether in point of fact the 
State has taxed them. The first step useful in the solution of this question is to 
ascertain with precision the nature of the tax in controversy, and upon what property 
it was levied, and that step must be taken by an examination of the taxing law as 
interpreted by the Supreme Court of the State. A superficial reading of the law 
would lead to the conclusion that the tax authorized by it is a tax upon the shares of 
stock. The assessment is expressed to be upon ‘shares of stock of State and sav- 
ings banks and loan and trust companies.’ But the true interpretation of the law 
cannot rest upon a single phrase init. All its parts must be considered in the man- 
mer pursued by this court in New Orleans v. Houston 119 U.S. 265, 278, and Home 
Insurance Co.v. New York, 134 U. S. 594, with the view of determining the end 
accomplished by the taxation, and its actual and substantial purpose and effect. We 
must inquire whether the law really imposes a tax upon the shares of stock as the 
property of their owners, or merely adopts the value of those shares as the measure 
of valuation of the property of the corporation, and by that standard taxes that prop- 
erty itself. The result of this inquiry is of vital importance, because there may be 
a tax upon the shares of a corporation, which are property distinct from that owned 
by the corporation and with a different owner, without an allowance of the exemption 
due to the property of the corporation itself, while, if the tax is upon the corporation’s 
property, all exemptions due it must be allowed. Looking then further into the law, 
it appears that the shares are to be ‘“‘assessed to such banks * * * and not to the 
individual stockholders.” When this is read the doubt instantly arises whether the 
law intended to tax the corporation for property which it does not own, but which on 
the contrary is owned by the stockholders. Certainly such a purpose, against com- 
mon justice and of doubtful constitutionality, ought not to be attributed to the law 
if any other fair construction is possible. With respect to taxation usually, if not 
necessarily, property and its owners are inseparable. Taxes are assessed against 
persons upon the property which they own, not upon property which others own. 
We should be reluctant to suppose that there has been any departure from this prin 
ciple in this law. 

It, however, is not an uncommon and is an entirely legitimate method of collect- 
ing taxes to require a corporation, as the agent of its shareholders, to pay in the first 
instance the taxes upon shares, as the property of their owners, and look to the share- 
holders for reimbursement. In this very law we have an example of this method. By 
§ 1322, national bank shares are assessed to the stockholders, and by § 1325 the cor- 
porations are made liable to pay the tax and are secured by a lien on the stock and 
dividends, which may be enforced by sale. The State banking corporations are ex- 
cluded ex zzdustréa from this statutory right of reimbursement by confining it to the 
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cases of “taxes assessed to the stockholders of such corporations.” This cannot in- 
clude the case of State bank shares which are not so assessed. Nor can the corpora- 
tions inthe case at bar have by any possibility a common law right to recover the tax paid 
from the shareholders. The law imposes no obligation on the shareholder. In pay- 
ing the tax the corporation has paid its owa debt, and not that of others, and there is 
nothing in such a payment from which the law can imply a promise of reimburse- 
ment. These taxes, therefore, are not to be paid by the banks as agents of their 
stockholders, but as their own debt, and unless it is supposed that the law requires 
them to pay taxes upon property which they do not own, the taxes must be regarded 
as taxes upon the property of the banks. The fair interpretation of the law is that 
the taxes are upon the property of the banks. In the valuation for taxation the as- 
sessor is required to “take into account the capital, surplus and undivided earnings,” 
must be furnished with “a verified statement of all matters providtd by the preced- 
ing section,” which by reference is seen to be a detailed statement showing the assets 
of the bank (§ 1321).* It is true that the assessor may resort to “other information 
he can obtain,” but, although capital, surplus and undivided earnings are expressly 
named, nothing is said of the franchise and good will, essential factors of the value of 
the shares, though not of the value of the assets of the bank. See Peoplev. Coleman, 
125 N. Y. 433. Moreover, the section closes with the words, “and the property of 
such corporation shall not be otherwise assessed,” which plainly implies that the 
assessment already provided for is in substance an assessment upon the property of 
the corporation. That the law was administered upon the theory that the tax was 
upon the property of the corporation is signally illustrated by the proceedings in these 
cases. The valuation was first made on the exact figures of the capital, surplus, and 
undivided earnings, deducting the holdings of United States securities. Then, upon 
being advised that the deduction was erroneous, the assessor corrected the valuation 
by adding the value of the securities deducted. We, therefore, conclude that the sub- 
stantial effect of the law is to require taxation upon the property, not including the 
franchise, of the banks, and that the value of the shares, ascertained in a manner 
appropriate to determine the value of the assets, is only the standard or measure by 


* SEC. 1321. Private bankers. Private banks or bankers, or any persons other 
than corporations hereinafter specified, a part of whose business is the receiving of 
deposits subject to check, on certificate, receipts or otherwise, or the selling of 
exchange, shall prepare and furnish to the assessor a sworn statement showing the 
assets, aside from real estate, and liabilities of such bank or banker on January Ist of 
the current year, as follows: 

1. The amount of moneys, specifying separately the amount of moneys on hand 
or in transit, the funds in the hands of other banks, bankers, brokers or other persons 
or corporations, and the amount of checks or other cash items not included in either 
of the preceding items: 

2. The actual value of credits, consisting of bills receivable owned by them and 
other credits due or to become due; 

3. The amount of all deposits made with them by others, and also the amount 
of bills payable ; 

4. The actual value of bonds and stocks of every kind and shares of capital stock 
or joint stock of other corporations or companies held as an investment, or in any 
way representing the assets, and the specific kinds and descriptions thereof exempt 
from taxation ; 

5. All other property pertaining to said business, including real estate, which 
shall be specially listed and valued by the usual description thereof ; 

The aggregate actual value of moneys and credits, after deducting therefrom the 
amount of deposits and debts owing by such banks, as provided in this chapter, and 
the aggregate actual value of bonds and stocks after deducting the portion thereof, 
exempt or otherwise, taxed in this State, and also the other property pertaining to the 
business shall be assessed at twenty-five per cent. of the actual value of the same, not 
including real estate, which shall be listed and assessed as other real estate. 
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which the taxable valuation of that property is determined. This we think is consist- 
ent with the interpretation of the law by the Supreme Court of lowa, which sustained 
the taxation upon grounds which will be presently considered. 

The next question is whether such taxation violates any provision of the Federa 
Constitution or of any paramount Federal law. The State cannot by any form of 
taxation impose any burden upon any part of the national public debt. The Constitution 
has conferred upon the Government power to borrow money on the credit of the United 
States, and that power cannot be burdened or impeded or in any way affected by tne 
action of any State. This principle was announced in [Veston v. Charleston, 2 Pet. 
449, where it was held that taxes upon the stock of the United States levied by one of 
the municipal corporations of South Carolina were invalid. From that time no one 
has questioned the immunity of national securities from State taxation. It may well! 
be doubted whether Congress has the power to confer upon the States the right to tax 
obligations of the United States. However this may be, Congress has never yet at- 
tempted to confer such aright. Until the time of the Civil War it was not thought to be 
necessary to express the constitutional prohibition in an act of Congress. But on 
the occasion of authorizing the issue of Treasury notes it was enacted that “all stocks, 
bonds, and other securities of the United States held by individuals, corporations, or 
associations within the United States shall be exempt from taxation by or under State 
authority.” Act of February 25, 1862 (12 Stat. at Large 346). The substance of this 
enactment is embodied in § 3701 of the Revised Statutes, and has usually, if not in- 
variably, since 1862 been inserted in acts authorizing the issue of bonds. 

That the tax upon the property of a bank in which United States securities are 
included is beyond the power of the State, and, what perhaps is of lesser moment, 
within the prohibition of the statutory law, hardly needs to be proved by authority. 
But the authority is clear and conclusive. With the beginning of the Civil War 
large amounts of the national securities began to be issued. So important it was to 
sustain the national credit that, as we have seen, Congress for the first time began the 
practice of accompanying the authority for their sale with an express prohibition of 
their taxation bythe States. The State banks often invested a large part or the whole 
of their resources in these securities, and the question of their liability to State taxa- 
tion on their capital and surplus thus invested at oncearose. The Bank of Commerce, 
incorporated under the laws of New York, invested ail its capital, except its invest- 
ment in real estate, in United States bonds. Under the authority of a law requiring 
that the capital stock should be assessed at its actual value a tax was levied. The 
Court of Appeals of New York sustained the tax so far as it applied to securities issued 
before the act of 1862, expressly declaring their exemption, and annulled it so far asit 
applied to securities thereafter issued. The case came here on awritoferror. ank 
of Commerce v. New York City, 2 Black, 620. This court held the tax invalid on al! 
securities, without even alluding to the act of 1862, but basing the decision entirely 
upon the constitutional inability of a State to affect by taxation the exercise of the 
sovereign power of the nation in borrowing money on its credit. This was the rule 
specitically declared in Weston v. Charleston, as an application of the general rule of 
the immunity from State control of the operations of the Federal Government in the 
region of its supremacy. To the argument which was strenuously urged, that the 
tax was not upon the securities but upon the capital of the bank, and that thereby the 
case was distinguished from Weston v. Charleston, the court, by Mr. Justice Nelson, 
replied: ‘‘We cannot yield our assent to the soundness of the distinction.” 

The State of New York then amended its law, and enacted that banks should be 
“liable to taxation on a valuation equal to the amount of capital stock paid in, or 
secured to be paid in, and their surplus earnings.” The validity of taxation under the 
amended law was considered in the Bank Tax Case, 2 Wall. 200, There it was in- 
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sisted that the tax was imposed upon the corporation and not its property, and that 
the statute only prescribed a measure of the amount annually to be paid for the fran- 
chises. But the court held that the amendment simply changed the method of fix- 
ing the amount of capital, and that the tax was upon the capital, which, so far as in- 
vested in national securities, was beyond the power of the State. 

The case at bar cannot be distinguished in principle from these cases. In the 
first case the tax was on the capital stock at its actual value; in the second case on 
the amount of the capita! stock and the surplus earnings, and in the case at bar on the 
shares of the stock, taking into account the capital, surplus and undivided earnings. 
It would be difficult for the most ingenious mind and the most accomplished pen to 
state any distinction between these three laws, except in the manner by which they 
all sought the same end—the taxation of the property of the bank. The slight con- 
cealment afforded by the omission of the property eo zomzne is not sufficient to dis- 
guise the fact that in effect it is the property which is taxed. If included in that 
property it is discovered that there is some which is entitled by Federal right to an 
immunity, it is the duty of this court to see that the immunity is respected. 

It is, however, contended that although these cases have not been overruled, dis- 
tinctions have been drawn in later cases which are applicable here, and withdraw the 
cases before the court from their authority. These later cases must therefore be con- 
sidered and their exact effect determined. We may quickly put out of view those not 
relied upon here, in which it has been held that the State may levy a tax upon the 
value of the franchise of corporations created by it, or upon the right of succession to 
property on the death of its owner, without first deducting the amount of United 
States securities owned by the corporation whose franchise is taxed, or by the estate 
transmitted under the inheritance laws of the State. Soczety for Savings v. Cotte, 6 
Wall. 594; Provident Institution v. Massachusetts, 6 Wall., 611; Hamilton Com- 
panyv. Massachusetts, 6 Wali., 632; Home Insurance Company v. New York, 134 
U.S., 594; Plummer v. Coler, 178 U.S., 115. The theory of all these cases is that 
the taxes are not imposed upon the assets of the corporation or the property of the 
dece jent, but in the one case upon the franchise granted by the State and in the other 
case upon the right of succession to property on the death of the owner which is con- 
ferred by the State. 

But another line of cases cannot so easily be dismissed. They were relied upon 
by the Supreme Court of Iowa, and the respect due to the opinion of that court de- 
mands that the reasons why we think those cases do not apply to the case at bar 
should be fully stated. These cases relate to the right of the State to tax at their full 
value shares of stock as the property of the shareholders. Although the States may 
not in any form levy a tax upon United States securities, they may tax, as the property 
of their owners, the shares of banks and other corporations whose assets consist in 
whole or in part of such securities, and in valuing the shares for the purposes of taxa- 
tion it is not necessary to deduct the value of the national securities held by the cor- 
poration whose shares are taxed. The right to tax the shares of national banks arises 
by Congressional authority, but the right to tax shares of State banks exists inde- 
pendently of any such authority, for the State requires no leave to tax the holdings 
in its own corporations. The right of such taxation rests upon the theory that shares 
in corporations are property entirely distinct and independent from the property of 
the corporation. The tax on an individual in respect to his shares in a corporation 
is not regarded as a tax upon the corporation itself. This distinction, now settled 
beyond dispute, was mentioned in J/cCulloch v. Maryland,, 4 Wheat., 316, where, in 
the opinion of Chief Justice Marshall, declaring a tax upon the circulation of a branch 
bank of the United States beyond the power of the State of Maryland, it was said 
that the opinion did not extend “to a tax imposed on the interest which the citizens 
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of Maryland may hold in this institution, in common with other properties of the same 
description throughout the State.” The distinction appears, however, to have been 
first made the basis of a decision in Van Allen v. The Assessors, 3 Wall., 573. The 
National Bank Act, as amended in 1864 (R.S.§ 5219), permitted the States to include 
in the valuation of personal property for taxation the shares of national banks “ held 
by any person or body corporate” under certain conditions not necessary here to be 
stated. Acting under the authority of this law, the State of New York assessed the 
shares of Van Allen in the First National Bank of Albany. At that time ali the 
capital of the bank was invested in United States securities, and it was asserted that 
a tax upon the individual in respect of the shares he held in the bank was, unless the 
holdings in United States securities were deducted, a tax upon the securities them- 
selves. But a majority of the court held otherwise, saying by Mr. Justice Nelson: 
“‘ The tax on the shares is not a tax on the capital of the bank. The corporation is 
the legal owner of all the property of the bank, real and personal; and within the 
powers conferred upon it by the charter, and for the purposes for which it was created 
can deal with the corporate property as absolutely as a private individual can deai 
with his own * * * The interest of the shareholder entitles him to participate in the 
net profits earned by the bank in the employment of its capital, during the existence 
of its charter, in proportion to the number of his shares; and upon its dissolution or 
termination to his proportion of the property that may remain of the corporation after 
the paymentof its debts. This is a distinct independent interest or property, held by 
the shareholder like any other property that may belong to him. Now, it is this in- 
terest which the act of Congress has left subject to taxation by the States, under the 
limitations prescribed.” 

In an opinion, in which Justices Wayne and Swayne joined, Chief Justice Chase 
dissented from the judgment upon the ground that taxation of the shareholders of a 
corporation in respect of their shares was an actual though an indirect tax on the 
property of the corporation itself. But the distinction between a tax upon share- 
holders and one on the corporate property, although established over dissent, has 
come to be inextricably mingled with all taxing systems and cannot be disregarded 
without bringing them into confusion, which would be little short of chaos. 

The Van Allen case has settled the law that a tax upon the owners of shares of 
stock in corporations in respect of that stock is not atax upon United States securities 
which the corporations own. Accordingly such taxes have been sustained by this 
court, whether levied upon the shares of national banks by virtue of the Congressional 
permission or upon shares of State corporations by virtue of the power inherent in 
the State to tax the shares of such corporation. The tax assessed to shareholders 
may be required by law to be paid in the first instance by the corporations themselves 
as the debt and in behalf of the shareholder, leaving to the corporation the right to 
reimbursement for the tax paid from their shareholders, either under some express 
statutory authority for their recovery or under the general principle of law that one 
who pays the debt of another at his request can recover the amount from him. .\a- 
tional Bank v. Commonwealth, 9 Wall., 353; Léonberger v. Rouse, 9 Wall., 468: 
Aberdeen Bank v. Chehalis County, 166 U. S., 440; Merchants Bank v. Pennsyl- 
vania, 167 U.S., 461; Cleveland Trust Company v. Lander 184 U. S., 111. The 
theory sustaining these cases is that the tax was not upon the corporations’ noldings 
of bonds, but on the shareholders’ holdings of stock, and an examination of them 
shows that in every case the tax was assessed upon the property of the shareholders 
and not upon the property of the corporation*. There is nothing in them which 
justifies the tax under consideration here, levied, as has been shown, on the corporate 








* This fact assumed but not stated in Cleveland Trust Co. v. Lander is shown 
by the record to exist. 
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property. Without further review of the authorities it is safe to say that the distinc- 
tion established in the Van Allen case has always been observed by this court, and 
that, although taxes by States have been permitted which might indirectly affect 
United States securities, they have never been permitted in any case except where the 
taxation has been levied upon property which is entirely distinct and independent 
from these securities. On the other hand, whenever, as in these cases, the tax has 
been upon the property of the corporation, so far as that property has consisted of 
such securities, it has been held void. 

One other consideration only needs to be noticed. It is said that where a tax is 
levied upon a corporation measured by the value of the shares in it, it is equivalent 
in its effect to a tax (clearly valid) upon the shareholders in respect of their shares, 
because, being paid by the bank, the burden falls eventually upon the shareholders 
in proportion to their holdings. It was upon this view that the lower court rested its 
opinion. But the two kinds of taxes are not equivalent in law, because the State has 
the power to levy one and has not the power to levy the other. The question here is 
one of power and not of economics. If the State has not the power to levy this tax 
we will not inquire whether another tax which it might lawfully impose would have 
the same ultimate incidence. Precisely the same argument was made and rejected in 
Owensboro National Bank v. Owensboro, 173 U. S. 664. There it appeared that a 
tax upon the intangible property of a national bank had been levied under the name 
of a franchise tax. Such a tax upon one of the agencies of the national government 
is beyond the power of the State. But it was contended that although the tax was 
not in form upon shares in the hands of shareholders (a tax lawful by the permission 
Congress has given), it was the equivalent of such a tax. To this contention the 
court, by Mr. Justice White, replied: “To be equivalent in law involves the proposi- 
tion that a tax on the franchise and property of a bank or corporation is the equivalent 
of a tax on the shares of stock in the names of the shareholders. But this proposition 
has been frequently denied by this court, as to national banks, and has been overruled 
to such an extent in many other cases relating to exemptions from taxation, or to the 
power of the State to tax, that to maintain it now would have the effect to annihilate 
the authority to tax in a multitude of cases, and as to vast sums of property upon 
which the taxing power is exerted in virtue of the decision of this court holding that a 
tax on a corporation or its property is not the legal equivalent of a tax on the stock, 
in the name of the stockholders. * * * If the mere coincidence of the sum of the 
taxation is to be allowed to frustrate the provisions of the act of Congress, then that act 
becomes meaningless and the power to enforce it in any given case will not exist. * * * 
The argument that public policy exacts that where there is an equality in amount 
between an unlawful tax and a lawful one, the unlawful tax should be held valid, does 


not strike us as worthy of serious consideration.” These words apply with equal 
force to the case at bar. Moreover, it may be said that, if given the effect claimed, 
the consideration that the ultimate burden of the tax is distributed upon the share- 
holders in proportion to their holdings, would have saved the taxes condemned in fhe 
Bank of Commerce case and the Bank Tax case, and indeed all taxes assessed upon 
the property of corporations, and the immunity from State tax of United States bonds 
owned by corporations would indirectly be absolutely destroyed. 

We regret that we are constrained to differ with the Supreme Court of the State 
on a question relating to its law. But holding the opinion that the law directly taxes 
national securities, our duty is clear. If by the simple device of adopting the value 
of corporation shares as the measure of the taxation of the property of the corpora- 
tion that property loses the immunities which the supreme law gives tc it, then national 
securities may easily be taxed, whenever they are owned by a corporation, and the 
national credit has no defense against a serious wound. 

Judgments reversed, and cases remanded for further proceedings not inconsistent 
with this opinion. 


The CHIEF JUSTICE, Mr. Justice HARLAN and Mr. Justice PECKHAM dissent. 
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THE BANK CLERK OF TO-DAY. 


BANK officer said to me recently ‘“‘Give me the worker and not the brilliant man 

for a clerk in my department.” Whether this is the prevailing opinion among 

those who engage clerks or not, he has touched an important question—the kind of 
men needed in a bank or trust company. 

As does any business, the banking business demands all grades of men in the 
various departments and positions. Under the officers and the higher officials there 
must be the rank and file of what is known in England as “clarks,” the men who do 
the real detail work, the drudgery of banking—the methodical adding machines, as 
it were. The men who make up this part of the machine are a distinct type and a 
necessary one, but they should be divided into two classes—those who lack either the 
ability or ambition to get out of the rut of clerical work, and the energetic and ambi- 
tious men who are looking ahead and are ready to snap up the first opportunity for 
advancement. If a man is doing this work it does not follow that he must always 
keep on doing it. He has the same opportunity as the more brilliant and the more 
self-confident man. Some men develop more slowly than others, and it sometimes 
happens that one’s opportunity comes late in life. Some men are forced to serve a 
longer apprenticeship than others. 

This subject presents a question that is all important to the young beginner. 
What chance.is there in banking for a life work? What kind of young men are 
needed to develop into the position of responsibility, the positions that will one day be 
vacant? Who will be selected as the new men are needed? The man who has 
something more to offer in the way of necessary qualifications than his fellows. The 
one who has always done what he has been told to do, the one who keeps his em- 
ployers’ secret as his own, the one who can originate and take the initiative. The 
salaries paid to such men are good to-day, and are still rising. It makes no difference 
where the really good man is—he will not remain long undiscovered. 

The question now arises, does the young man of ability to-day stand a fair chance 
with the young man with a pull? 1 should say most assuredly he does. In all kinds of 
business there is a place always open for the man with brains and ambition. It can- 
not, of course, be denied that influence is an important factor. It helps many men, both 
the good and indifferent, at the start. But the man of ability sooner or later comes to 
the front, and there makes his friends, who are only too glad to push him along. 

With ability must be coupled grit and determination. A bank clerk's work, at its 
best, is not an easy one. The duties are hard and exacting, and the hours are long. 
Some men, after years of plodding, show the white feather and look for some other 
field to better themselves. It has been my experience, however, that such men who 
have given up banking are for the most part those who were not big enough to see 
what relation the column of figures they were adding had to the bank’s business, or 
men who could not see how there was a possibility for them to get ahead. Such men 
are better out of the profession. 

Thereis plenty of scope in thistwentieth century for the right man in the bank- 
ing business. Vacancies do not occur, of course, as frequently in the banking busi- 
ness as in other lines of mercantile pursuits, but vacancies do occur, and nowa- 
days, when so many branches are being opened allover this great city of ours, good 
men are looked for and needed in the executive positions. As in every business there 
is always room at the top, and ability, hard work and faithfulness are sure to be re- 
cognized and rewarded in the end. 

E. N. WILSON, 7reasurer, New York Chapter, A. I. B. C., 
With Title Guarantee & Trust Company, 176 Broadway, New York City. 
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PRIVATE BANKS IN MINNESOTA. 


AN ACT to define “ bank” and “savings bank,”’ and to limit the right to 
use the same as a business name. 
Lie it enacted by the Legislature of the State of Minnesota : 

Section 1. A “bank” is an institution having a place of business in this state, 
where credits are opened by the deposit of money or currency or the collection of the 
same, subject to be paid or remitted on draft, check or order; and where money is 
loaned or advanced on stocks, bonds, bullion, bills of exchange or promissory notes, 
and where the same are received for discount or sale. A ‘ savings bank” is a corpor- 
ation managed by disinterested trustees, solely authorized to receive and safely invest 
the savings of smal! depositors. 

Every “bank” or “ savings bank” in this state shall at all times be under the 
supervision and subject to the control of the Public Examiner, as provided by Section 
2968 of the Revised Laws relating to financial corporations, and when so conducted 
said business shall be known as “ banking.” 

Sec. 2. Any person, firm or corporation carrying on in this state the business, 
or any part thereof, defined as ‘ banking” in the preceding section who refuses to 
permit the Public Examiner to inspect and superintend said business, and to see that 
the same is carried on in accordance with the banking laws of this state, shall not be 
permitted to use the word “ bank ” as the whole or any part of the business name of 


the place where said business is carried on, nor shall the word ** bank” be used on any 
stationery or in any advertisement of said business, as the whole or any part of the 
name or description of said business. 

Sec. 3. Whoever violates the provisions of this Act shall be guilty of a misde- 
meanor. 


Sec. 4. None of the provisions of this Act shall apply to corporations organized 
under the trust company laws of this state. 
Sec. 5. This Act shall take effect and be in force from and after April 1, 1908. 
Approved April 5, 1907. 
Nore.—Replying to an inquiry by the Commercial 
West, an Assistant Attorney-General of Minnesota says 
of this law: ‘‘I beg to advise that under the terms 
of the new banking act, any person, firm or corporation 
may conduct a banking business in this state, and that it 
is not necessary to incorporate so to do. You will note 
that Section 1 of the Act defines a bank as ‘an institution’ 
having a place of business in this state, and a savings 
bank is a ‘corporation managed by disinterested trustees.’ 
The second section of the Act which you refer to, does 
not, in my opinion, impose upon such ‘institutions’ the 
necessity of incorporation, but rather provides for their 
being placed under the Public Examiner by way of 
control.” 
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BANK AND TRUST COMPANY RESERVES IN PENNSYL- 
VANIA. 


AN ACT to provide for the creation and maintenance of a reserve 
fund in all banks, banking companies, savings banks, savings insti- 
tutions, companies authorized to execute trusts of any description, 
and to receive deposits of money, which are now or which may here- 
after be incorporated under the laws of this Commonwealth, and in 
all trust companies or other companies receiving deposits of money 
which may have been heretofore or which may hereafter be incor- 
porated under Section 29 of the Act approved April 29, 1874, 
entitled “ An Act for the creation and regulation of corporations,” 
and the supplements thereto. 


Section 1. Be it enacted, &c., that all banks, banking companies, savings banks, 
savings institutions, companies authorized to execute trusts of any description and to re- 
ceive deposits of money, which are now or which may hereafter be incorporated under 
the laws of this Commonwealth, and all trust companies or other companies receiving 
deposits of money which may have been heretofore or which may hereafter be incor- 
porated under Section 29 of the Act approved April 29, 1874, entitled, “* An Act for 
the creation and regulation of corporations,” and the supplements thereto, are hereby 
required to create and maintain a reserve fund, which reserve fund in amount and 
manner shall be as follows: 

Sec. 2. Every such corporation receiving deposits of money subject to check or 
payable on demand shall at all times have on hand areserve fund of at least 15% of the 
aggregate of all its immediate demand liabilities. The whole of such reserve fund 
may, and at least one-third thereof must, consist of either lawful money of the United 
States, gold certificates, silver certificates, notes or bills issued by any lawfully organ- 
ized National Banking Association, or clearing-house certificates representing specie 
or lawful money specially deposited for the purpose of any clearing house association, 
held and owned by any such corporation as a member of a clearing-house association. 
One-third, or any part thereof, may consist of bonds of the United States, bonds of the 
Commonwealth of Pennsylvania and bonds issued in compliance with law by any city, 
county or borough of the Commonwealth of Pennsylvania, and bonds which now are 
or hereafter may be authorized by law as legal investments for savings banks or sav- 
ings institutions in Pennsylvania, computed at their par value, and which bonds are 
the absolute property of such corporation. The balance of said reserve fund, over and 
above the part consisting of lawful money of the United States, gold certificates, silver 
certificates, notes and bills issued by any lawfully organized National Banking Asso- 
ciation or clearing-house certificates representing specie or lawful money specially 
deposited for the purpose of any clearing-house association, held and owned by any 
such corporation as a member of a clearing-house association, and the part thereof 
consisting of bonds, not exceeding the limit above provided, may consist of moneys 
on deposit, subject to call, in any bank or trust company in the State of Pennsylvania 
which shall have been approved by the Commissioner of Banking, or in any bank or 
trust company in any other state located in any city designated as a reserve city by 
or by virtue of the authority of the Revised Statutes of the United States and the 
amendments thereto, which shall have been approved by the Commissioner of 
Banking. : 

Sec. 3. Every such corporation receiving deposits of money payabie at some 
future time shall at all times have on hand a reserve fund equal to at least 712% of all 
its time deposits. Such reserve fund may consist in part of lawful money of the 
United States, gold certificates, silver certificates, notes or bills issued by any lawfully 
organized National Banking Association, or of clearing-house certificates representing 
specie or lawful money specially deposited for the purpose of any clearing- house asso- 
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ciation held and owned by any such corporation as a member of a clearing-house 
association, and in part of bonds of the United States, bonds of the Commonwealth 
of Pennsylvania, bonds issued in compliance with law by any city, county or borough 
of the Commonwealth of Pennsylvania, or of bonds which are now or hereafter may 
be authorized by law as legal investments for savings banks or savings institutions of 
Pennsylvania, computed at their par value, and which bonds are the absolute property 
of such corporation; or it may consist of moneys on deposit, subject to call in any 
bank or trust company in the state of Pennsylvania which shall have been approved 
by the Commissioner of Banking, or in any bank or trust company in any other state 
located in any city designated as a reserve city by or by virtue of the authority of the 
Revised Statutes of the United States and the amendments thereto, which shall have 
been approved by the Commissioner of Banking; provided, however, that not more 
than one-third of said reserve fund shall consist of bonds as aforesaid. 

Sec. 4. ‘Immediate demand liabilities” shall include all deposits payable on 
demand, and all items in the nature of claims payable on demand ; and “ time deposits ” 
shall include all other deposits not payable by the contract of deposit on demand. 

Sec. 5. If the reserve fund of any such corporation shall be less than the amount 
required by this Act, such corporation shall not increase its liability or make purchases 
of any character otherwise than by dealing in bills of exchange, payable at sight ; nor 
shall it make any dividend of profits until the full amount of the reserve fund required 
herein has been restored. The Commissioner of Banking shall notify any such cor- 
poration whose reserve fund shall be below the amount herein required to make good 
such reserve fund, and if such corporation shall fail, for thirty days after the receipt 
of such notification, to make good such reserve fund, such corporation may be pro- 
ceeded against by the said Commissioner of Banking for this cause in the same manner 
as is provided in Section g of the Act of 11th February, 1895, entitled “‘ An Act creat- 
ing a banking department,” &c. 

Sec. 6. This Act shall take effect immediately, except that such reserve fund 
above required shall be created as follows: Three-fifths thereof within thirty days 
after this Act shall have become a law, an additional fifth thereof on the first day of 
September 1907, and the final fifth thereof on the first day of January 1908 ; and there- 
after the entire amount of such reserve fund must be, at all times, maintained and 
kept on hand as hereinbefore required. 

Approved the 8th day of May, A. D., 1907. 


BANKING LAW OF OREGON. 


Chapter 138, Laws 1907; filed in the office of the Secretary of State, February 
25,1907. An ACT 

Defining what shall constitute a bank and banking business in the 
state of Oregon; 

Regulating the business of banking; 

Establishing a board of bank commissioners; 

Providing for the appointment of a state bank examiner, describing 
his qualifications, duties and compensation; 

Fixing the capital required to do a banking business; 

Providing for the examination, regulation and control of banks 
and banking business conducted by persons, firms and cor- 
porations other than national banks and fixing the fee for 
such examinations; 

Fixing the qualifications and liability of officers, stockholders 
and directors of banking corporations; and 

The liability of banks for money paid on forged and raised 
checks; 





THE BANKING LAW JOURNAL. 


Fixing the qualifications and liability of persons, firms and cor- 
porations in the banking business; 

Providing for the payment of money on deposit to minors and 
other persons under disability and on joint account; 

Providing forthe sale and cancellation of certificates of stotk for 
unpaid assessments; 

Prohibiting banking except under the provisions of this act; 

Providing for the liquidation of banks and the distribution of 
assets thereof; 

Providing for giving publicity to deposits more than seven 
years old; 

Making an appropriation for carrying out the purposes of this 
act and prescribing penalties for the breach of any of the 
provisions thereof; 

Repealing all acts and parts of acts in conflict therewith. 


Nore.—The general scope of the new Banking Law is indicated by 
the title as above given. Private bankers cannot carry on the bank- 
ing business or use the name bank, banker etc. except in compliance 
with the act ; they are subject to the requirements of the act the same 
as incorporated banks and must have a capital graded according to 
population. 

The definition of what constitutes a bank or banker is given by 
section 7 as follows: 


Section 7: Any person, firm or corporation (except 
national banks) having a place of business within this 
state where credits are opened by the deposit or collec- 
tion of money or currency or negotiable paper subject to 
be paid or remitted upon draft, receipt, check or order, 


shall be regarded asa bank or banker and as doing a bank- 
ing business under the provisions of this act. 


Section 19 of the act includes the provisions as to payment of forged 
checks and payment of two-name accounts which have been advocated 
by the Standing Law Committee of the American Bankers’ Associa- 
tion. That section is as follows: 


Section 19. When any minor or other person under 
disability, shall have or make a deposit in any bank in 
his or her name, such bank may pay such money on a 
check or order of such person, the same as in other cases, 
and such payment shall be in all respects valid in law. 
No bank shall be liable to a depositor for the payment by 
it of a forged or raised check unless within thirty days 
after the return to the depositor of the voucher of such 
payment such depositor shall notify the bank that the 
check so paid was forged or raised. 


When a deposit has been made or shall hereafter be 
made in the name of two persons, payable to either, or 
payable to either or the survivor, such deposit, or any 
part thereof, or interest or dividends thereon, may be 
paid to either of the said persons, whether the other be 
living or not, and the receipt or acquittance of the person 
so paid shall be valid and sufficient release and discharge 
to the bank for any payment so made. This section shall 
apply toall banking institutions, including national banks 
within this state. 
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Concerning the limitation of liability of the bank to the depositor 
for payment of a forged or raised check, the period fixed, it is seen, is 
thirty days after the return of the forged voucher to the depositor. 
This is the shortest period yet fixed in any of the states. The follow- 
ing is the record to date: 

1904. New York, One year. 
1905. Wisconsin, One year. 
1905. California, One year. 
1905. South Dakota, Three mos. 
1905. Montana, Three years. 
1907. Washington, 60 days. 
1907. Oregon, 30 days. 

Further information as to any of the provisions of this Act will be 
furnished upon application to the Editor of the Bankinc Law Journa.. 


BURGLARY WITH EXPLOSIVES. 


Chapter 149, Laws Oregon 1907 ; filed in the office of the Secretary of State, Feb- 
ruary 25, 1907. 

AN ACT defining the crime of burglary with explosives and pre- 
scribing a punishment therefor. 

Section 1. If any person shall break or enter any building in the night time with 
intent to commit a crime therein, and shall in the commission of or attempt to com- 
mit such crime, use or attempt to use nitro-glycerine, dynamite, gunpowder or other 
high explosive, such person shall be deemed guilty of burglary with explosives and 
upon conviction thereof shall be punished by imprisonment in the penitentiary for not 
less than five years nor more than forty years. 


125TH STREET BRANCH UNITED STATES MORTGAGE & 
TRUST COMPANY. 


On Saturday, June Ist, the United States Mortgage & Trust Company opened the 
doors of its new branch office in the Bishop Building, 125th St. and Eighth Ave., for 
business. 

The banking quarters are handsome and well arranged, with every convenience 
for the transaction of a general banking and trust company business. A separate 
department, including a reception room, is provided for ladies, with a Tellers’ and 
Bookkeepers’ window for their exclusive use. 

Modern safe deposit and storage vaults with every device known for safety and 
convenience, are in course of construction. 

Residents and merchants of Harlem are to be congratulated that such a well 
known and substantial institution has come in their midst. With a capital and surplus 
of $6,000,000 and total assets of over forty-eight million dollars, this Company is well 
equipped to care for the needs of banking interests in this growing section of the City 
and its location in this busy part of town wi!l be to the mutual benefit and prosperity 
of the community. 
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SCHEDULE OF EXCHANGE RATES IN ST. LOUIS. 


The following new schedule of exchange rates has been adopted 
by the St. Louis Clearing House Association and took effect on May ist: 


On the following States a minimum charge of $0.75 per thousand dollars: 
Connecticut Maryland New York Rhode Island 
Delaware Massachusetts Ohio Vermont 
Illinois New Hampshire Pennsylvania 
Maine New Jersey 

On the following States a minimum charge of $1 per thousand dollars : 

Indiana Kentucky Missouri West Virginia 
Iowa Michigan Tennessee Wisconsin 
Kansas Minnesota Virginia 

On the following states a minimum charge of $2 per thousand dollars : 
Alabama Georgia Nevada South Dakota 
Alaska Idaho New Mexico Texas 
Arizona Indian Territory North Carolina Utah 
Arkansas Louisiana North Dakota Washington 
California Mississippi Oklahoma Wyoming 
Colorado Montana Oregon Canada 
Florida Nebraska South Carolina Newfoundland 

The following are exceptions to the foregoing at a minimum charge of $0.50 per 
thousand dollars : 

Buffalo, N. Y. Cleveland, Ohio. Indianapolis, Ind. Pittsburg, Penn. 

The following are exceptions to the foregoing at a minimum charge of $1 per 
thousand dollars: 

Denver, Colo. Lincoln, Neb. Omaha, Neb. 

On the following cities the charges are discretionary : 

New York Boston Washington,D.C. Cincinnati 
Brooklyn Philadelphia Chicago Louisville 
Jersey City Baltimore New Orleans 

And bank drafts on banks in Kansas City, Mo., and bank drafts on banks in St. 
Joseph, Mo. 

Also discretionary : 

Charges on items deposited by U. S. Government, the State of Missouri, in the 
City of St. Louis, Steam railroad companies and the Board of Public Schools of the 
City of St. Louis. 

On all items drawn ‘‘with exchange” or ‘‘and exchange,”’ the charge is one half 
the foregoing rates. 

All items received from, or for the account of, any bank, trust company, person 
or firm outside of St. Louis, and bearing a St. Louis endorsement, shall be subject to 
the same charge ds if received direct from a St. Louis customer. 

On the preceding schedules, excepting the discretionary points, the minimum 
charge is 5c. for items of $10 and under and roc. for items over $10; but in all cases 
two or more items received at any one time from any customer and payable at one 
place may be added together and charged for as one item. 

For collections on points outside of St Louis, the charge shall be the actual cost 
incurred, and, in addition thereto, a handling charge of 10 cents on each item whether 
collected or not. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


REASONABLE CARE IN THE PAYMENT OF 
SAVINGS DEPOSITS AND CONSTRUCTION 
OF PROTECTIVE BY-LAWS. 


(Continued from May number.) 
1 Payment to FATHER or INFANT. 
2. PAYMENT ON ForGepD Drart SIGNED By MARK. 


N the numbers for January, February and March we collected and 
discussed the New York cases.upon the payment of savings 
deposits to wrong persons by means of forged orders or other 
fraudulent representations, which showed that notwithstanding 

protective by-laws, the bank is held to the exercise of ordinary care in 


making such payments; the cases illustrating a variety of circum- 
stances which were held to show a lack of ordinary care, as well as 
circumstances wherein it was held such care had been exercised. In 
the numbers for Apr7/ and May we presented the cases, in New York 
and other states, upon the payment of savings deposits where the 
book was not produced but was alleged to have been lost or destroyed, 
involving the question of the bank’s right to require indemnity before 
making payment in such cases. 

In the present number we shall continue with decisions from the 
New York courts illustrating other cases of payments wherein the 
bank has been held not justified; in the July Journat there will be 
considered certain New York cases involving the payment of deposits 
after a depositor’s death; and in succeeding numbers we shall take up 
decisions in states other than New York in cases of payments upon 
forged or unauthorized orders or to wrong persons and learn the rules 
of law and standards of diligence which obtain in such other states. 

PAYMENT TO FATHER OF INFANT, 

Much money is on deposit in New York savings banks to the credit 
of infants or minors, and by statute (Sec. 114. Banking Law) the bank 
is protected in paying the deposit to such minor. The statute pro- 
vides: ‘‘When any deposit shall be made by or in the name of any 
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minor, the same shall be held for the exclusive right and benefit of such 
depositor, and free from the control or lien of all other persons, except 
creditors, and shall be paid, together with the dividends and interest 
thereon, to the person in whose name the deposit shall have been 
made, and the receipt or acquittance of such minor shall be a valid 
and sufficient release and discharge for such deposit, or any part 
thereof, to the corporation.”’ 

But while a bank may pay to a minor a deposit to the latter's 
credit, it should not make the mistake of paying such deposit to the 
father of the minor or infant, in the belief that he, as natural guard- 
ian, is entitled thereto, where he has not been constituted general or 
testamentary guardian with authority to collect and receive the 
infant’s personal property. 

The case of Ficken v. The Emigrants’ Industrial Savings Bank, 
33 Misc. 92, is instructive in this connection. On October 10, 1889, 
one James Reid made a deposit with The Emigrants’ Industrial Sav- 
ings Bank of fifty-six dollars and forty cents, under the following 
title: ‘‘ James Reid for Clara M. Reid.” Clara M. Reid was the 
grand-daughter of the depositor, and at that time was some six or 
seven years of age. On August 10, 1894, one Charles Reid, the father 
of Clara M. Reid, presented the bank-book to the bank and demanded 
payment of the amount then due upon the account. He was duly 
identified and the bank paid to him the amount due, namely, seventy- 
nine dollars and eight cents, and the account was closed. Subse- 
quently, and upon the discovery by Clara M. Reid of what had 
been done, an action was brought against the bank by her, through 
her husband, William Ficken, as her guardian ad /item. The trial 
judge dismissed the complaint, but the Appellate Term of the Supreme 
Court reversed the judgment. It held the bank had noright to pay 
the money to the father and should have known it. The bank relied 
upon the following by-law, as justification for its payment: 

‘** All deposits and all payments shall be entered at 
the time they are made in the books of the bank and also 
in the pass-book of the depositor, who shall then exam- 
ine the same. The pass-book shall be the voucher of the 
depositor, and the possession of the pass-book shall be 
sufficient authority for the bank to warrant any payment 
made and entered in it. The bank shall not be liable or 
called on to make any payment without the presenting of 
the pass-book at its counter that the proper entry may be 
made in it. 

‘* Although the bank will endeavor to prevent fraud 
on its depositors, yet all payments to persons producing 
the pass-book issued by the bank shall be valid payments 
to discharge the bank. In the case of lost books the bank 
will decide as to the person to whom payment shall be 
made, and without the right of the depositor in such lost 
books to question the correctness of the payment.” 
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But the court said it is well settled that notwithstanding stipula- 
tions of this character, the bank still owes a duty to its depositor to 
exercise ordinary care in making payments, and that, in the absence 
of such, it still continues liable to the depositor, where it has made 
payment to the wrong person, notwithstanding that such person pre- 
sented the pass-book to the bank at the time such payment was made. 
Here, the court said, the bank was fully advised of all the facts. It 
was apparent, of course, that the plaintiff’s father was not the de- 
positor nor the beneficiary of the deposit. When he presented the 
pass-book to the bank, the latter knew that he was the plaintiff's father, 
and that he was not entitled to receive the money unless it appeared 
that he was the guardian of the plaintiff, and, as such, authorized to 
collect and receive her personal property. So, far, therefore, as the 
bank seeks to escape liability by reason of the by-law, its position is 
utterly untenable. 

Answering the further claim of the bank that the father was, as 
matter of law, entitled to receive the money in question, although he 
was neither the general nor the testamentary guardian of the plaintiff, 
the court said this question had been decided adversely to this con- 
tention by the New York Court of Appeals in Foley v. Mutual Life 
Ins. Co. 138 N. Y. 333, where the matter underwent a somewhat 
elaborate discussion. : 

The final contention of the bank was that the money received by 
the father was expended for the benefit of the plaintiff and she having 
really had the benefit of the money, the bank should not be compelled 
to again pay it. Butthe court held that the evidence offered to sup- 
port this contention fell far short of the proof which would justify a 
judicial conclusion that the plaintiff received the benefit of the money 
in question in any such sense as would make her accountable therefor. 

PAYMENT OF FORGED DRAFT SIGNED BY MARK. 

The decision in the case of Campbell v. Schenectady Savings Bank 
(114 App. Div. 337) briefly referred to in the Journal for March at 
page 213, will be here amplified, as the case is instructive both in its 
law and facts. 

The plaintiff, an old lady, who could neither read nor write, de- 
posited with the Schenectady Savings Bank about $400 in January 
1901. This deposit was made by her and her attorney who was act- 
ing for her at the time. The rules of the bank, as required by law, 
were conspicuously posted in the bank and pasted in the depositor’s 
pass book which was given her and signed by her at the time. The 
seventh rule provided: , 

‘‘All payments made to persons presenting any pass 
book shall be deemed good and valid payments to the 


owner of the deposit evidenced thereby” unless notice of 
loss or theft of the book is given to the bank. 


The ninth rule provided: 
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“If the officers of the bank shall doubt the identity of 
any person presenting the pass book and claiming a de- 
posit, or the right of any one claiming to be representa- 
tive of any deceased or other depositor, they may require 
satisfactory proof and indemnity before paying such de- 
posit or any part thereof.” 


Tha bank had about 17,000 depositors. The plaintiff did not 
claim she was ignorant of these rules or that she did not assent to 
them. She made several small deposits. The first money drawn by 
her, $14.12, was about fourteen months after the first deposit. She 
went to the bank with her niece, presented her book, signed her name 
by making a mark which was the manner in which she indicated her 
checks would be signed in the signature book of the bank when she 
made the deposit, and the niece witnessed the signature. This money 
was paid by her to the niece at the time. 

About May 5, 1903 her book was with her attorney in his safe. She 
gave a $30 check to her physician, had her niece witness it, and told 
her physician to get the book from the attorney and take it to the 
bank. This was done, the money withdrawn and the book was by 
him returned to the attorney. 

No other moneys were withdrawn until June 6, 1903 and from that 
time to December 4, 1904 nine different checks were drawn, purport- 
ing to be signed by the plaintiff's mark, payable to the order of the 
niece, witnessed by the latter’s husband, and the niece presented the 
book to the bank and drew the moneys thereon. The entire amount 
withdrawn on these last checks was $524. 63. 

In the lower court the plaintiff recovered that sum from the bank 
with interest upon the theory that the book was presented without 
her knowledge and the checks were not signed or authorized by her 
and that the bank was guilty of negligence. The attorney swore that 
the plaintiff told him to deliver the book to the doctor or the niece and 
that afterwards he told the plaintiff he had delivered the book to them. 
The plaintiff did not definitely deny that she told him he might so de- 
liver the book but had no recollection of his having told her that he 
had delivered it to them. 

In reversing the judgment and ordering a new trial, Kellogg J. 
said: ‘‘It is recognized that the rule of liability of a savings bank and 
that of a commercial bank is different where payment of the depositor’s 
money is made to the wrong person, for the reason that in the com- 
mercial bank the depositor ordinarily has frequent transactions and is 
more or less personally acquainted with the officials of the bank, while 
in a savings bank the depositor is usually not a business person, the 
transactions are not so frequent and there are so many depositors who 
visit the bank at such rare intervals that it is not to be supposed that 
the officials would have personal acquaintance with or knowledge of 
all its depositors. The one account is more or less active and for 
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business people; the other account is more or less dormant and 
usually for people unacquainted with business. While in the case of 
the commercial bank the ordinary rules of commercial law apply, in 
the case of the savings bank the relation of the depositor with the 
bank with reference to a withdrawal of the fund depends almost en- 
tirely upon the rules of the bank which are brought home to the knowl- 
edge of the depositor. The savings bank has no stockholders but is 
in fact an aggregation of depositors doing business for their own 
benefit and realizing such income from their deposit as the general 
business earns. 

‘‘Section 113 of the Banking Law provides that the sums deposited 
with any savings bank shall be repaid to such depositor in such man- 
ner and at such time and under such regulations as the Board of 
Trustees shall prescribe, such regulations to be printed in the pass- 
book and conspicuously posted in the banking office and ‘shall be 
evidence between the corporation and the depositors holding the 
same of the terms upon which the deposits therein acknowledged are 
made.’ The rule of this bank, therefore, that ‘all payments made to 
persons presenting any pass-book shall be deemed good and valid pay- 
ments to the owner of the deposit’ is the contract between the parties 
and is binding upon them. 

‘*In this case it is evident that the loss of the plaintiff’s money 
comes from the fact that she was negligent in the care of the pass- 
book by consenting that it be delivered to the Haights (niece and 
husband) or allowing it to remain with them after her knowledge of 
the facts, or from the carelessness of the attorney in delivering it to 
the Haights without her authority. Her loss, therefore, comes upon 
her primarily from her carelessness and should not be visited upon 
the other depositors of the bank unless the officials of the bank are 
guilty of negligence. * * * 

‘*In reading the books upon this subject, care must be taken that 
the rules of the bank do not charge upon it more than ordinary care 
in the payment of money where circumstances exist which should 
ordinarily arouse its suspicions. In this case the rules of the bank 
contain no provision except the broad one that a payment upon pre- 
sentation of the book is good. The question then is, did the officers 
of the bank fail to exercise ordinary care for the protection of the 
plaintiff at the time these various payments were made? Did any 
fact appear which would call to the mind of an ordinarily prudent 
man a doubt or a suspicion that the transaction was not an ordinary 
business transaction in the manner in which this book was presented ?” 

After discussing in detail the facts connected with the various pay- 
ments the court concludes: ‘‘Upon a carefulconsideration of the evi- 
dence and all the attending circumstances I cannot see that this bank 
has failed to exercise ordinary care for the protection of the plaintiff . 





472 THE BANKING LAW JOURNAL. 


and I do not see any fact, as the situation then appeared to it, which 
would have justified it in refusing tomake these payments. A refusal 
would have rested upon a mere guess and not upon a doubt, or upon the 
presence or absence of any fact which should have aroused suspicion.” 


In the next number we shall take up the consideration of sev- 
eral important New York cases which illustrate the liability of a 
bank making payment of a deposit after the owner's death under 
the pass-book rule: ‘**On the decease of any depositor the amount 
standing to the credit of the deceased shall be paid to his or her 
legal representatives.” 


THE MERCHANTS LOAN & TRUST COMPANY, CHICAGO, 


On June roth the Merchants Loan and Trust Company rounded out its fiftieth 
anniversary, which was celebrated by the officers and employees. 

On June 10, 1857, the Merchants Savings, Loan and Trust Company was organ- 
ized with a capital of $500,000, That wasthe year in which the great financial crisis 
known as the “Western Blizzard” swept over the country causing widespread ruin 
everywhere in the land. But, sostrong were the men who organized the bank, the 
“Blizzard” failed to shake it in the least. 

Its first Board of Trustees was composed of some of the most prominent men of 
the West, all of whom were closely identified with the growth and prosperity of 
Chicago. They were: Isaac N. Arnold, D. R. Holt, John H. Foster, Henry Farnum, 
George Steele, F. B. Cooley, W. E. Daggett, William B. Ogden, Walter L. Newberry, 
Jonathan Burr, J. H. Dunham, A. H. Burley and John High. 

During the first few years of the bank's existence, the state bank currency was 
the principal circulating medium, and the panic of ’57 had left the banks in such a 
condition that the bank note circulation was in a chaotic state. The directors of the 
Merchants’ Loan and Trust were bitterly opposed to the wild-cat system of banking, 
and used their influence against it. 

Another epoch in the history of the institution’s “ Fifty years of Banking in 
Chicago” came with the great fire of 1871. Every book and record of the bank was 
destroyed. The cashier, Charles Henrotin, who succeeded Lyman J. Gage in that 
position in 1868, succeeded in carrying $1,000,000, cash and $3,000,000 in securities to 
the residence of Mr. Yoe, a director, and from there they were removed to the resi- 
dence of the president, Solomon A. Smith, when the bank opened for business on 
October 17, eight days after the fire, with cash and securities, but no books. At a 


meeting of the directors on that day they decided to trust to the honor of the de- 
positors, but made no allusion to the fire. The following terse resolution was adopted: 
‘Resolved, that this concern open to general business this day.”” It is doubtful if 
there is a paralle) of such an instance in the history of the world’s commerce. Three 
days later another resolution was passed declaring that the cashier should recognize 
the claim of any depositor where he was satisfied of its accuracy and justice. 

Two years later, in 1873, came another panic, but the Merchants Loan and Trust 
stood like a bulwark. It was likewise in 1893. 

The bank stands to-day as one of the most important financial institutions in our 
land. It has never absorbed or consolidated with any other institution. It has a 
capital of $3,000,000, surplus fund $3,000,000, undivided profits $1,273,851, deposits 
$49,857,016, and total resources $57,162,304. The directors are: Cyrus H. McCormick, 
Lambert Tree, Moses J. Wentworth, Theis J. Lafens, E. H. Gary, John S. Runnells, 
Erskine M. Phelps, Enos M. Barton, Chauncey Keep, Clarence A. Burley, E. D. 
Hulbert and Orson Smith. 

The officers are: Orson Smith, President; E. D. Hulbert, Vice-President; J. G. 
Orchard, Cashier; F. N. Wilder, F. G. Nelson and P. C. Peterson, Assistant Cashiers ; 
H. G. P. Deans, Manager Foreign Exchange Department. 
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ON THE TELLERS OF A COMMERCIAL BANK. 


THE PASS-BOOK (Continued). 


PART V. 


Receipt Given for Deposit in Absence of Pass-book. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


A SI have said before, the pass-book is a convenient receipt to the 
depositor for deposits made requiring but the insertion of the 
date of the deposit, the initial of the official receiving the de- 
posit, and the total amount of the deposit in figures extended to 

the outer column, specially ruled. This is the universal custom with 
commercial banks in the United States, and its invention is in line 
with our modern expeditious way of deposit and check intercourse. 

This receipt is considered by the depositor as sufficient to hold the 
bank responsible for any amount which he may have left on deposit 
with the bank, and, further, the courts take cognizance of the same 
facts. However, there may be times when the depositor wishes to 
make deposits, and he finds that he has either mislaid his pass-book 
and cannot find it, or it was left at the bank to be balanced and is not 
yet ready for him. He may, under such circumstances, be perfectly 
willing to leave the deposit with the bank and say to the teller that he 
will have it entered in the pass-book the next time he comes to the 
bank, in which the teller will probably acquiesce. 

This practice is, no doubt, common all over the conntry, but in 
case of dispute between the bank and its depositor, where, for in- 
stance, a deposit or deposit slip has been lost or stolen, where does 
the protection for either the depositor, the bank, or the teller come 
in? With a deposit consisting entirely of checks, these checks could 
readily be traced, or if not found could be replaced by duplicates. 
But with a deposit consisting of all money, or part money and part 
checks, we face a different proposition. Money being payable to 
bearer and not requiring indorsement to pass from one person to an- 
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other is therefore not traceable, and any such claim made by a deposi- 
tor for a deposit without the pass-book, and not credited to his account, 
invariably ends with loss to the bank. 
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A case in point was called to my attention a few years ago. A 
depositor, and director as well, of one of the nearby banks had his 
pass-book balanced, and upon examination found that he was not 
credited with a deposit of five hundred dollars ($500.00) which he had 
made. This deposit consisted of a five hundred dollar bill, which he 
had left with the receiving teller, and though he had made this deposit 
without presenting his pass-book, or getting any receipt therefor, he 
was positive that he had made this deposit, and so made his claim on 
the bank. The officers of the bank made an investigation but could 
find no trace of this deposit, or that it had been credited in error to 
another account, or that the teller’s cash showed any difference. 

It appeared that just about this time there had been some other 
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irregularities in the bank, which had not yet been brought to light, 
and this circumstance helped to darken matters still more. The pleasant 
relations formerly existing between the officers and the tellers was 
now changed, until becoming almost unbearable both the receiving 
teller and his assistant resigned to seek employment elsewhere. 

The depositor was so determined in his claim that the bank credited 
him with five hundred dollars ($500.00) and charged the amount to 
profit and loss. 

About six months after the occurrence of this event this depcsitor 
had occasion to go to his box in the safe deposit vault to examine some 
papers ; among these papers he found, to his surprise, this five hundred 
dollar bill and the deposit slip which he was positive he had handed 
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the receiving teller. He notified the bank at once of his mistake, which 
was honorable in him, but all his apologies could not repay the wrong 
which had been done to these two men or their families as one of the 
men brooded over the matter so that it affected his mind and he 
committed suicide while the other one died shortly after of a broken 
heart. 

As soon as I heard of this case, no time was lost on my part to get 
up a special form of receipt for deposits made without the pass-book, 
and I never made an exception thereafter of receiving a deposit which 
contained money without insisting on the depositor taking a receipt 
for it. 


I have given herewith two specimen forms of receipts used, which 
I recommend for the protection of both the bank and my fellow clerks 
from careless or unscrupulous depositors. 


(Zo be Continued.) 


POSTAL SAVINGS BANKS IN THE PHILIPPINES. 


The Comptroller of the Currency has received through the courtesy of Chief Ben 
J. Wright, of the postal savings bank division, Bureau of Posts, Philippine Islands, 
report relating to the postal savings banks in the archipelago of date February 
28, 1907. 

The total amount of deposits is stated at 322,937.31 pesos, of which 300,000 is on 
deposit with the Hongkong and Shanghai Banking Corporation, the Chartered Bank 
of India, Australia and China, and the International Banking Corporation. Of the 
remaining deposits 5,000 are held by the insular treasurer, and 8,797.38 by the cashier 
of the Manila post-office. The deposits with the three banking concerns named are 
characterized as investments of the postal savings banks deposits, but the rate of 
interest obtained thereon is not stated. 

In the following table the classification of depositors’ balances is stated : 


Amounts. No. of Average Amount of 
accounts. accounts. balances. 


Pesos. Pesos Pesos. 

417 17.78 7,416.68 

146 83.51 12,192.88 

216 199.81 43,160.27 

134 410.55 55,014 84 

145 765.42 110,986.98 

1,001 to 5,000 1,671.67 75,225.66 
5,001 and over 3 6,313.33 18,940.00 


291.98 322,937.31 


* Twenty-seven accounts remain open with no credit balances. 

Copies of circulars for general distribution, tending to encourage savings and 
their deposit with the postal savings banks, have been printed in English, Spanish, 
Tagalog, Ilocano, Bicol-Albay, and Pampangan. Circulars in other languages and 
dialects are in course of preparation. It is stated that the department of education 
has offered to co-operate in the distribution of such literature and, with this assistance, 
it is hoped that there may be a wide and judicious distribution. 





THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


CREDIT SUBJECT TO PAYMENT. 


A bank which receives a check or draft for collection and advises its customer that the 
amount is credited subject to payment. does not take title thereto, but assumes the relation 
of agent for collection. In the event of non-collection, the bank is entitled to charge back 
the amount thus provisionally credited, provided it exercised due diligence ; but due dili- 
gence is not excused by such a form of credit ; and in event of negligence the bank will be 
responsib:e to its customer if any damages are thereby sustained. 


Editor Banking Law Journal: » April 26, 1907. 

DEAR SIR:—A shipper at A sold to a customer at E a carload of merchandise 
f.o. b. at A, and deposited in the bank at A his draft on this customer with Bill of 
Lading attached, for the price of the carload of merchandise, the bank at A placing 
the amount of the draft to his credit. 

The bank at A then sent the draft for credit to a bank at B,and upon receipt of same 
the bank at B placed the amount to the credit of the bank at A. E being on the par 
list of a bank at C, the bank at B sent the draftto the bankat C. Upon receipt of the 
draft, the bank at C placed the amount to the credit of the bank at B, and advised the 
bank at B of the credit on a card on which was printed “Credzted subject to payment.” 
It then sentthe draft to a bank at D, by whom it was sent to a bank at E, the place 
upon which it was drawn. 

Protest was not waived in transmitting the draft from A to B or from B to C, 
and it is assumed that it was not waived in either of the subsequent transmissions. 
When the draft reached the bank at E, it was presented by that bank to the drawee. 
The car of merchandise, however, had not arrived, and the drawee succeeded in per- 
suading the bank at E to hold the draft without protest forthe arrival of the car. 

Several weeks after the date of the draft, the car of merchandise not having 
reached E, and the draft never having been protested but still remaining unpaid, and 
no previous notice of its dishonor having been given, the bank at C notified the bank 
at B that the draft was unpaid, and demanded payment of the same from the bank 
at B, basing its demand for repayment upon the fact that when advising the bank at 
B of the credit it had done so on a printed card, on which were printed the words: 
“Credited subject to payment.” 

The question is, what construction can fairly be placed upon the printed words: 
“Credited subject to payment”? I have always understood them to indicate that the 
advice of credit was not to be construed as advice of actual payment, thus calling 
the attention of the transmitting bank to the existence of the receiving bank’s right, 
in case of non-payment, to have recourse against the transmitting bank after demand 
and notice duly made. 

If a wider construction can be given to these words, and if, weeks after an item 
has been credited subject to payment, the holder can, without demand or notice and 
without protest, sustain a claim for reimbursement from the endorser receiving the 
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“Subject to payment” advice, then it would seem as if the liability of the endorser 
under such circumstances would be very much greater than the liability of the drawer, 
or of a prior endorser who had not received a similar “Subject to payment” notice; 
and he might find himself obliged to take up the paper without having recourse 
against the drawer or prior endorsers. More than that, a bank receiving “Credited 
subject to payment” advices would have absolutely no means of knowing or even in- 
ferring when his liability ceased or what items transmitted by him to the crediting 
bank were still outstanding and unpaid. 


The towns A. B. and C, are located in one state, D. in another, and E in a third 
state. SUBSCRIBER. 


Answer.—The words ‘‘credited subject to payment” do not excuse 
the collecting bank from the exercise of diligence with respect to the 
collection. They simply are notice that the bank giving the credit 
does not purchase and take title to the paper, giving absolute credit 
therefor at the time of receipt, and that the credit of the amount 
is merely conditional or provisional and the amount is to be charged 
back in the event of noncollection, provided the collecting bank 
has exercised due diligence. If, however, it is negligent and this 
negligence results in damages to its customer, it must suffer; the 
words ‘‘credited subject to payment” are not construed to allow 
it to do anything it pleases with the item or to omit or authorize the 
omission of the necessary steps to hold contingent parties liable. 

The following two cases will illustrate how the term ‘‘credited 
subject to payment”’ has been judicially interpreted. 

In First National Bank v. Armstrong, 40 Fed. 46, a bank which 
' received a draft from its correspondent wrote a letter acknowledging 
the receipt of the draft and stated that it credited the same ‘‘subject 
to payment.” The court said that it was apparent that the bank did 
not intend to. purchase the draft in question and give its customer an 
absolute credit for the par value thereof ; that the advice that the 
credit was subject to payment ‘‘ must be understood as meaning that 
the credit was merely provisional, that is, conditional on payment, and 
that it did not intend to assume the risk of payment, or give an abso- 
lute credit, or put itself in any other relation to the paper than that 
of an agent for collection.” In this case, the bank having failed, it 
was held to have had no title to the draft or its proceeds. 

In Givan v. Bank of Alexandria, 52 S. W. 923 (Tenn.) checks were 
received on deposit from acustomer and his account was credited with 
the amount. There was a failure to collect the checks. The deposit 
slip of the bank as well as the pass-books contained a statement that 
all cash items not actual cash were entered subject to payment. The 
court held that the checks were taken for collection and the credit 
given therefor was not absolute, but was subject to countercharge in 
case the checks should prove non-collectible ‘‘after the exercise of 
due diligence” on the part of the bank. The question in the case was 
whether the bank had exercised due diligence. 

From the above, it is clear that the bank at C, which credited the 
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bank at B, with the amount of the draft subject to payment could 
not, by reason of those words, have recourse against the transmitting 
bank, its principal, if it was chargeable with any negligence with re- 
spect to the draft. 

But whether it has been negligent is another question. In some 
states a bank is liable for the defaults and negligence of its cor- 
respondents ; in others, its duty is performed when it selects a suitable 
correspondent and it is not liable for the negligent acts of a subse- 
quent agent, such liability running directly from the latter to the 
principal. Which rule of liability governs C bank we, of course, do 
not know as the states in which the respective banks are located, are 
not mentioned in the inquiry. But, we believe, we answer the main 
question submitted in showing the construction which the courts have 
placed upon the term ‘‘credited subject to payment.” 


CHECK PAYABLE TO “JOHN JONES, SECY. & TREAS.” 


Indorsement by Jones and deposit in personal bank account—Is bank safe in paying Jones’ 
personal check ? Some authorities so hold, but question not free from doubt, and such 
transactions undesirable. 


Editor Banking Law Journal: , MINN., April 29, 1907. 
DEAR StR :—A check is made payable to John Jones, Secy & Treas. Said check 
is indorsed John Jones, Secy & Treas. and beneath it John Jones. This check is de- 
posited by John Jones to his personal credit. Query: Is such bank a holder in due 
course in Minnesota free from any notice of disability and a bona fide purchaser for 
value? INQUIRER. 


Answer.—This precise question has never been passed upon inMin- 
nesota, as it has in some other states. Quite recently in Massachusetts 
(Batchelder v.Central Nat. Bank, 188 Mass.25) one Waterman deposited 
to his personal credit, a check payable to ‘‘Waterman, trustee,’ and 
checked out the money for his own uses. The check represented the 
proceeds of a sale of property belonging to an estate. The court re- 
fused to hold the bank liable to the estate in the absence of proof, 
aside from the form of the check, that it knew the trustee was acting 
dishonestly. Thecourt said: ‘‘The bank was not acreditor of his and 
the only deposit account he had with it was one to his personal credit. 
The bank had no other knowledge even that he held any trust than 
such as it might have inferred from the fact of the form of the check. 
Under those circumstances it cannot be ruled as matter of law that 
for him to deposit to his personal account funds which he took as trus- 
tee was a dishonest act on his part, or that the circumstance that the 
check so deposited was one payable to his order as trustee gave the 
bank reason to believe that the depositor was acting dishonestly.” 

So also in Pennsylvania (Safe Deposit & Trust Co. v. Diamond 
Nat. Bank, 194 Pa. 334) where checks are made payable or indorsed to 
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an administrator, and he indorses the checks as administrator, and de- 
posits them in his personal account in a bank in which he has no ac- 
count as administrator, the proceeds of such checks are subject to be 
drawn out upon his personal checks and, if misappropriated when so 
drawn out, the bank will not be liable for the loss. 

And there are other cases which protect the bank in the not in- 
frequent practice of receiving from customers who carry individual 
accounts, checks payable to such customers as agents, trustees, attor- 
neys, or in other fiduciary characters, placing such checks to their per- 
sonal credit, and honoring their personal checks upon the account. 
Furthermore we know of no case which goes to the extent of holding 
the bank of deposit liable as a result of such practice. The furthest 
any American court has gone is the decision made by the court of 
appeals of Maryland a few years ago in the Duckett case. There, the 
check was not made payable to the customer as trustee, but to the 
bank ‘‘to deposit to the credit of James Clagett, trustee,” and Clagett, 
having no trustee account, the bank credited the check to his personal 
account, and he checked it out and misappropriated it. In that case 
the bank was held liable to the estate of which Clagett was trustee for 
participation in the breach of trust. But the court intimated the re- 
sult would have been different had the check been made payable to 
‘Clagett, trustee” and by him deposited in his personal account. 

But after all said, as above, we cannot but regard it as somewhat 
risky and at all events undesirable to credit to John Jones’ personal 
account a check made payable to himas ‘‘Secy. and Treas.’’ and honor 
his personal checks against the credit. The words ‘‘Secy. and Treas.’ 
imply a corporation of which Jones is Secretary and Treasurer; cor- 
porations generally keep bank accounts of their own; they are often 
very careful about regulating how their funds shall be paid out, fre- 
quently requiring counter-signature by a second official; and it is not 
so absolutely clear that, in the event Jones was in the habit of receiv- 
ing such checks for moneys owing his corporation, instead of checks 
in which the corporation was specified by name as payee, and was 
using his private bank account for the purpose of misappropriation, 
that the bank would go free from liability. 

In cases of other instruments than checks, payable to one as trustee, 
or the like, there is a well-known conflict of authority whether or not 
a purchaser from the trustee is charged with inquiry. For example, 
in Ford v. Brown, decided by the Supreme Court of Tennessee in 1904 
(r14 Tenn. 468) a certificate of deposit running to ‘‘C. N. Woodworth, 
trustee,” was indorsed thus by him and delivered to one Brown, upon 
a gambling consideration, who indorsed and negotiated the certificate 
for cash to a Nashville bank. That bank was the loser. The court 
held that the indorsement as trustee operated as notice that the cer- 
tificate represented and constituted trust funds and charged the taker 
with the duty of inquiring into the power of disposition of the trustee. 
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In the West Virginia case of Hazeltine v. Keenan (54 W. Va. 600) a 
negotiable note was made payable to ‘‘L. H. Keenan, attorney.” 
Keenan indorsed and sold the note. The purchaser suffered. The 
court held the word ‘‘attorney”’ indicated an interest in other parties 
and put the purchaser upon inquiry as to their rights and the right of 
the payee to sell the note. 

It only remains for some court to extend the principle that the in- 
dorsee, who acquires for value, a note payable to and indorsed by one 
as attorney or trustee, is put on inquiry, to the case of a bank which 
receives on deposit and credits to personal account a check or certifi- 
cate of deposit so indorsed by a customer, and the danger will be real. 

We have seen that the Supreme Court of Pennsylvania and of 
Massachusetts have expressly declared the bank safe in accepting on 
deposit and crediting to the personal account of John Jones, checks 
made payable to him in a representative capacity, and in paying his 
personal checks against the credit, although the checks misappropriate 
the money. But even if we assume this rule, as to bank deposits, will 
universally prevail, on the theory that it is simply affording bank, col- 
lection facilities to John Jones where the transactions of his trustee- 
ship are not sufficiently numerous to warrant the carrying of a special 
account therefor, still it must be remembered the bank will not be 
protected in any case where it may itself be a creditor of John Jones 
personally and seek to charge an overdraft, or a matured note, against 
a credit so created. In such case the bank will be charged with notice 
or put on inquiry as to the true ownership, and while protected in 
paying out the money upon its customer's checks, it will not be allowed 
to appropriate the same to its own claim. Numerous cases have 
so held. 

Therefore, for more than one reason, trustee or fiduciary deposits 
in personal accounts are undesirable and wherever possible should be 
avoided. 


PROTEST OF STOPPED CHECK WHERE DUPLICATE ISSUED. 


Editor Banking Law Journal : ANAMOOSE, N. D., April 29, 1907. 

DEAR SIR:—We received a check April 27, 1907, from one of our out-of-town 
correspondents drawn on another bank at this place. The check was dated April Ist, 
1907, and the party to whom the check was sent claimed he had not received the 
check. The maker then stopped payment on the original and issued a duplicate. 
However, the original check was sent us a few days ago, as stated above. Now, 
what I would like to know, would we have to protest the check, as payment was re- 
fused. Is the protest valid ? 

The “ duplicate” check is not paid, it being sent to the “payee” only a short 
time ago. The maker of the check was in this morning and said he would not pay 
the protest fees. CASHIER. 


Answer.—This is a case where the payee has informed the maker 
of a check that he has not received it and the maker has thereupon 
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stopped payment and sent a duplicate to the payee, but before the 
duplicate has reached the payee, he has received the original and sent 
it on for payment. Naturally under such circumstances the maker 
would object to paying protest fees upon non-payment of the original 
and unless the original had been negotiated by the payee we think 
that the making of protest might safely be omitted. But, of course, 
if the payee has indorsed over the original check for value, it would 
be the duty of the collecting bank to make protest, upon non-pay- 
ment, to preserve the liability of the payee, as indorser, to the subse- 
quent holder. 


INDORSEMENT “PAY ANY BANK OR BANKER” 


is restrictive and is not a guaranty of the genuineness or sufficiency of a prior indorsement. 
But bank, which has placed such an indorsement on check and received payment through 
an agent [the bank so indorsing being actually or apparently the owner and not appearing 
as agent by reason of a restrictive indorsement to itself], can be held liable where a prior 
indorsement is forged or unauthorized, on the ground of receiving money paid to it by mis- 
take of fact, without consideration. 


Editor Banking Law Journal: MILWAUKEE, WIS., May 8, 1907. 
DEAR SIR:—The following transaction is submitted for your opinion, fictitious 
names of places, banks and other parties being substituted. 
A bank in Milwaukee receives from a bank in New York, the following check, 
drawn on a bank in a nearby Wisconsin town, and bearing indorsements as shown: 








Mukwonaco, Wis., May 8 7907. No.7}. 
THE FIRST NATIONAL BANK. 
Fi Be I ae vcian cen or order $150. 
One hundred and fifty...... DOLLARS. 
Thomas Tinkham. | 


} 
| 








[Back of check.]} 


: Pay to the order of 
: any bank or banker. : 
: Atlantic National : 
Bank, : 
New York, N.Y. 


The question which arises is, is it necessary to return the check to the New York 
bank for guaranty of indorsement, or does the stamp of the indorsing bank guaranty 
the authority of F.C. to sign for J. B. Davis. CASHIER. 


Answer :—It has been held in several cases that the indorsement 
‘‘pay any bank or banker” etc. is not such an indorsement as to pass 
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the title to the paper. It merely authorizes any bank or banker into 
whose hands it may come to collect and remit the proceeds. In other 
words, it is only authority to collect—therefore a restrictive and not 
an unconditional indorsement passing the title (See the Journal for 
December 1903, February and April 1904, and January 1905). 

The stamped indorsement by the New York bank, then, simply 
expresses to the Milwaukee bank: we own this check, collect it for us. 
Then, suppose F. C had no authority to indorse for J. B. Davis, but 
the check has bzen collected and proceeds remitted to the New York 
bank. In what manneris the latter responsible, if at all? 

Looking at the Negotiable Instruments Law (in force both in New 
York and Wisconsin) we see that general indorsers, as well as quali- 
fied indorsers (e. g. without recourse) warrant genuineness of the in- 
strument, their title thereto, and capacity of prior parties to contract, 
and the warranty, we believe, is broad enough to cover the authority 
of one signing the name of a prior party as indorser. But it will be 
observed that the Negotiable Instruments Law provides no warranties 
of one who is a restrictive indorser. The liability, then, of an owner 
who indorses paper restrictively and collects it through an agent, be- 
cause of a prior unauthorized indorsement, must be sought in the rules 
of the law merchant. 

The case of First National Bank of Minneapolis v. City National 
Bank of Holyoke, decided by the Supreme Court of Massachusetts in 
1g02 (reported in the Journal for January 1903) throws an instructive 
light upon this question. 

A check on the Minneapolis bank payable to George Raymond, 
was indorsed in the nameof the payee by George T. Raymond, not the 
payee and not authorized so to indorse. Following this was the 
stamped indorsement of the Holyoke bank: 

Pay to any national bank or order. 
City National Bank, Holyoke, Mass. 
A. F. Hitchcock, Cashier. 

Very analogous, we see to the case under consideration. The 
Holyoke bank forwarded the check directly to the Minneapolis bank 
on which it was drawn with a letter filled out upon a regular blank 
form ‘‘we enclose for collection and remittance” etc. The Minneapolis 
bank sent the amount to the Holyoke bank, and afterwards brought 
action against the latter. It contended that the Holyoke bank, by its 
indorsement, guaranteed the genuineness of the prior indorsement. 
This contention was denied by the court. It said: The Holyoke bank 
‘‘did not indorse the check in that sense of the word; that is to say, 
it did not enter into the contract of an indorser of a negotiable bill or 
note. It did write on the back of the check * Pay to any national bank 
or order, City National Bank, Holyoke, Mass.’ and sent the check with 
that indorsement to the drawee named in the check, for payment. 
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This indorsement, if it can properly be called an indorsement, was not 
a transfer of the check, but was put on it when it was presented for 
payment. The indorsement of an indorser (using that word in its 
technical sense) importsa guaranty of previous signatures, because it 
is a transfer and sale; but an indorsement which is not made for the 
purpose of transfer is not anindorsement within the law merchant, and 
does not carry with it a guaranty of previous indorsements.” 

We see, then, the stamp of the New York bank 

Pay to the order of any bank or banker. 
Atlantic National Bank, New York, N. Y. 
is not a guaranty of the genuineness or sufficiency of the prior indorse- 
ment ‘‘/. 8. Davis per F. C.” under the law merchant. 

Apart from guaranty or warranty (synonymously used in this con- 
nection), upon what ground, if at all, is the New York bank which (in 
the case we are supposing) has received the proceeds of the check 
upon an unauthorized indorsement of the payee’s name, to be held 
liable to the drawee bank in Wisconsin? The Massachusetts court fur- 
nishes the answer. It says: The Minneapolis bank further contends 
that the Holyoke bank ‘‘is liable to it, in money had and received, for 
the money paid it under a mistake of fact. We are of opinion that 
that position is well taken.” 

Such is the ground of liability, therefore, of a bank which owns a 
check and stamps the restrictive indorsement ‘‘pay any bank”’ etc. 
upon it, in case a prior indorsement is forged or unauthorized; it 
does not warrant the genuineness of the prior indorsement, but where 
it has received the proceeds, it must refund because it has received the 
money of another, without consideration, paid it under a mistake of 
fact, as to which the law raises up an implied promise to repay. And 
according to this Massachusetts case, it will remain so liable, even 
after it has paid over the proceeds to the forger, where it is in fact an 
agent, if such fact was unknown tothe bank paying itthemoney. The 
court said: ‘‘The check purported to be indorsed by the payee to the 
defendant (Holyoke bank) by an absolute indorsement. The undisclosed 
fact that it was in fact an agent for the forger and had paid the pro- 
ceeds to him in good faith before it knew of the claim of the drawer 
of the check is immaterial.” 

In conclusion, making specific answer to the inquiry submitted: 
The stamp of the indorsing bank does not guaranty the authority of 
F, C. to sign for J. B. Davis; and the check should be sent back for 
specific guaranty of such indorsement, unless the drawee bank is will- 
ing to pay the check as it stands and in the event the indorsement of 
the payee’s name is unauthorized, rely on the New York bank's lia- 
bility to refund money, paid it by mistake, without consideration; or 
unless the Milwaukee bank, which is only an agent, is itself willing to 
assume the burden of guaranteeing the drawee, and obtaining subro- 





INQUIRIES AND CORRESPONDENCE 485 


gation to its right of action against the New York bank should the 
payment prove to have been made upon unauthorized indorsement. 


INCOMPLETE RUBBER STAMP INDORSEMENT OF PAYEE. 


Where a check is indorsed in blank with rubber stamp indorsement of the payee’s name 
** per ,”’ and also bears the indorsement of a bank which presents it for payment, the 
drawee is probably justified in refusing payment because of incompleteness of indorsement ; 
but if it should pay the check, and the payee’e indorsement prove unauthorized, it would 
have recourse upon the bank receiving payment for return of the money. 


Editor Banking Law Journal: QuINcy, ILL., May 21, 1907. 
DEAR SIR :—The point arose the other day as to a bank's liability for payment 
of a check indorsed as follows: The check was drawn on us and made payable to 
John Smith & Co. It bore the rubber stamp indorsement of John Smith & Co. with 
a space below for some name, and it was deposited for collection with their corres- 
pondent and forwarded to us for payment. The check was thus indorsed 
{Back of check.] 


John Smith F Co. 
per -—- 


Pay (name of our) Bank, 
Quincy, Lil. 
K. National Bank, 


Johnson, Cashier. 


We refused payment because of incompleteness of the indorsement. The question 
arose as to whether we would have been liable had we paid the draft on the indorse- 
ment as it appeared thereon, CASHIER, 


Answer. —You were probably justified in refusing payment of this 
check because of incompleteness of indorsement because your customer 
might desire to have something better on the paid voucher than the 
mere rubber stamp of the payee’s name, as an evidence that the latter 
had received the money. But under the circumstances stated, vour 
payment of this check as presented would doubtless have been good. 
It was deposited with the bank in which the payee kept an account 
and the money would have been paid to the payee’s banker. The 
payee, receiving the money through his banker, could not hold you 
liable for the slight irregularity or incompleteness of his own indorse- 
ment, and your customer could not successfully resist being charged 
with the amount where the payee, to whom he ordered payment, had 
received it. 

Had this check not been deposited with the payee’s bank, but the 
person placing the payee’s stamp thereon had done so without authority 
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and wrongfully negotiated the check for his own benefit, then, had 
you paid the check you would still have been responsible for the 
money to the true payee, assuming the check had been delivered the 
true payee; or responsible to the drawer, if the check had not been 
delivered. After July Ist next (date of taking effect of Negotiable 
Instruments Law in Illinois) your responsibility for the money in 
either event would be to the drawer alone. 

But, making such payment upon unauthorized indorsement, you 
would have recourse for the amount upon the K National Bank to whom 
payment was made, in an action for money had and received, without 
consideration, which in good conscience that bank would have no right 
to retain ; this irrespective of the question whether the indorsement 
of the K National Bank was a warranty to you as drawee of the 
genuineness and sufficiency of the payee’s indorsement, which it would 
undoubtedly be to an indorsee for value, other than the drawee. 

The check nowhere showing on its face that the K National Bank 
was a mere collecting agent for the person making the indorsement, 
you (not knowing the contrary) would have the right to assume that 
bank was itself owner of the check and liable to return the money 
received thereon, if the prior indorsement was unauthorized or de- 
fective. 

So in any event, there would have been no particular risk in pay- 
ing this check. 


NATIONAL BANK DIRECTOR ATTESTING FALSE REPORT OF 
CONDITION. 


Whether he is liable as insurer of absolute truthfulness of report to one who relies thereon 
to his injury (as by purchase of the bank’s stock) or is only held to the duty of ordinary 
care, is a question upon which the state vourts conflict. The United States Supreme Court 
has not as yet passed upon the precise question. 


Editor Banking Law Journal: NEw HAVEN, CONN., May 16, 1907. 

DEAR SIR:—I notice that on page 22 of Crawford’s new book, entitled “ Bank 
Directors” the following case is cited in the matter of the liability of directors who 
attest and certify to the correctness of the bank's reports made to the Comptroller of 
the Currency, and the decision of which reads as follows: 


“*(Gerner vs. Mosher, 58 Neb. 135): In the case cited, it was 
said by Norval, J.: 

‘The defendants in the present suit, who, as directors, attested 
the reports made by the Capital National Bank to the Comptroller 
of the Currency, by such act vouched for, or certified to, the absolute 
truthfulness of the statements therein contained, and not that the 
report was correct so far as the directors knew or had been advised 
by the proper performance of their duties as directors. The means 
of information, this record shows, were accessible to them. It was 
their duty to know whether the reports were correct or not.’ ”’ 


My object in bringing this to your attention is to ask whether this case has been 
carried to the Supreme Court of the United States, and if not, whether there are any 
decisions of that court bearing thereon. 

It appears to be a very drastic ruling, as it seems to me almost impossible for 
directors to attest the correctness of such reports, or to give more than a superficial 
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examination to such reports, before signing the same; and it would be hardly pos- 
sible to get the signature of any conscientious director to these reports if they were 
aware of any such ruling which was accepted as an authority. 
Your valued opinion bearing on this point will be greatly appreciated. 
CASHIER. 


nswer:—We are not aware that Gerner v. Mosher, 58 Neb. has 
been carried to the Supreme Court of the United States. It was an 
action by a private individual who had purchased stock on the faith 
of a report of condition attested by the directors of a national bank, 
against such directors, and was at one time removed to the federal 
court but was remanded back for want of jurisdiction, to the state 
court (see Gerner v. Thompson 74 Fed. 125) on the ground that an 
action under Section 5239 U.S. Rev. St. relating to the liability of 
directors of national banks may be maintained only by the receiver 
of a national bank, and that an action by a private individual against 
directors for making false reports must be maintained, if at all, as an 
action at common law for deceit and therefore presents no question 
under the laws of the United States. 

The Supreme Court of Ohio in Mason v. Moore decided in Febru- 
ary 1906 (73 O. S. 275) which was likewise an action by a private in- 
dividual who had purchased the bank’s stock in reliance upon a false 
published report of condition attested by the directors, have held to 
the contrary of the Nebraska court saying 


‘‘How shall the attesting directors be judged? 

By their attestations do they vouch for the absolute 
truthfulness of the statement in the report? 

Or are they held merely by the rule of ordinary care 
—care commensurate with the business entrusted to them 
and the duties properly encumbent upon them?” 


The court deciding in favor of the standard last stated, cited 
numerous authorities and then said: ‘‘We do not overlook the fact 
that they are in conflict with some other causes; notably Gerner v. 
Mosher, 58 Neb. 135 where it is held that ‘the attestation of bank re- 
ports by the directors is a positive statement that the condition of the 
bank is as reported therein, and such directors are personally liable 
for injuries sustained by false representations of the solvency of the 
bank contained in the report, even though they were unaware that 
such report and representations were false or untrue, and their attes- 
tation was made without intention to defraud.’ That decision was 
made February 23, 1899 and by a divided court. It seems to be in 
conflict with the judgment of the same court rendered on February 9 
of the same year in Stuart v. Bank of Staplehurst, 78 N. W. 298. The 
case of Gerner v. Mosher has some supportin Solomon v. Bates(N.C.) 
24S. E. 478 and Hauser v. Tate, 85 N. C. 81; alsoin Tate v. Bates, 
118 N. C. 287. But we think those cases are extremely harsh and not 
in accord with the great weightof authority which establishes a doc- 
trine more consonant with sound reason and the methods commonly 
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adopted and practised by prudent and careful men in the business af- 
fairs of every-day life.” 

Among the decisions cited by the Supreme Court of Ohioin support 
of its own decision was that of the Supreme Court of the United 
States in Briggs v. Spaulding 141 U. S. 132, wherein, the Ohio court 
said, it was decided that the directors of a national bank are not in- 
surers of the fidelity of its agents whom they have appointed and are 
not responsible for losses resulting from the wrongful acts or omission 
of their directors or agents, unless the loss is a consequence of their 
neglect of duty; they must exercise ordinary care and prudence— 
such degree of care as ordinarily prudent and diligent men would 
exercise; that knowledge of all the affairs of a bank or what its books 
and papers would show, cannot be imputed to a director for the pur- 
pose of charging him with liability. 

It is to be noted that Briggs v. Spaulding was decided by a divided 
court (five to four) and furthermore the Nebraska court said that it 
was not controlling upon a case such as it had before it, being an ac- 
tion by the receiver of a national bank and not by a private individual 
against the directors. 

The federal supreme court has not yet had before it the question 
of liability of directors of a national bank who have attested a false 
report of condition, toa private individual who has relied upon such 
report to hisinjury. By the weight of authority, according to the 
Supreme Court of Ohio, the directors are not liable where they have 
exercised due care; while the Nebraska and North Carolina cases 
hold them responsible as insurers of the truth of what they attest. 


CERTIFICATION OF CHECK. 


Opinion expressed that it is lawful for a national bank to receive a deposit of a specific sum 
from one who does not carry a regular deposit account and to certify his check for such sum. 


NATIONAL BANK, 
Editor Banking Law Journal: SPOKANE, WASHINGTON, May 17, 1907. 
DEAR SIR:—This bank has been called upon, from time to time, by contractors 
especially, having no accounts with us, to certify their checks on us; they to pay to 
us an amount in money equal to that of the check. In other words they wished to 
purchase a certified check in the same manner as they would a draft. I should like 
to have you answer through the correspondence department of your magazine as to 
whether it would be proper and according to law for a bank to issue a certified check 
in the above manner. This would no doubt be of interest to quite a number of 
Washington bankers as I understand they are in the habit of issuing such checks. 
Very truly yours, A Se aes 


Answer.—While such a transaction has not, so far as we are aware, 
been made the subject of a decision involving its validity, we see 
nothing unlawful in a national bank receiving on deposit from a cer- 
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tain person a specific sum, say $5,000, and certifying and delivering 
to him his check upon it for that amount. 

Section 5183 United States Revised Statutes provides that ‘‘no 
national banking association shall issue post notes or any other notes 
to circulate as money than such as are authorized by the provisions 
of this title.” 

But the Supreme Court of the United States (Merchants Bank v. 
State Bank 10 Wall. 604) long ago denied the contention that checks 
certified by national banks were illegal under the prohibition of issu- 
ing ‘‘any other notes” to circulate as money because they were capa- 
ble of being used as money and were so used, saying that the practice 
of certifying checks has grown out of the business needs of the country ; 
that the object is to enable the holder to use them as money and ‘‘ we 
could hardly inflict a severer blow upon the commerce of the country 
than by throwing a doubt upon their validity.” 

Section 5208 U. S. Rev. Statutes makes it unlawful to certify 
a check unless the drawer has on deposit at the time the check is 
certified ‘tan amount of money equal to the amount specified in 
such check.”’ 

But this section is not violated where a single deposit is made and 
a check for the same amount is drawn and certified by the bank. We 
fail to see why the transaction of certification is not as valid where a 
single deposit is made and a check certified for that amount as where 


the drawer carries acurrent general deposit in bank, subject to check, 
and the bank certifies his check for a less amount than he has to his 
credit on deposit. 


= 3 


THE FIRST NATIONAL BANK, OF CHICAGO. 


The growth of the First National Bank, of Chicago, within the past few years, 
can be termed marvelous. Its total resources are approximately $120,000,000. Inits 
report to the Comptroller on May 2oth, the deposits were $99,573,039, loans and dis- 
counts $67,862,779, cash and and sight exchange $39,930,981, surplus and profits 
$7,055,676. Closely allied with the First National is the First Trust and Savings 
Bank, with a capital of $2,000,000, surplus and profits $936,658, and deposits 


37,849,480. 
| 


THE DROVERS DEPOSIT NATIONAL BANK, CHICAGO. 


In the report to the Comptroller on May 2oth the Drovers Deposit National 
makes a highly satisfactory showing. Its deposits on that date were $6,189,700, 
loans and discounts $4,105,964, United States and other bonds $362,000, cash 
and due from banks $2,798,748, surplus and profits $344,077, and total resources 
$7,189,700. The capital is $600,000. 

The Drovers Deposit is located at the Union Stock Yards, Chicago. It pays par- 
ticular attention to all live stock business. The officers are: Wm. A. Tilden, Presi- 
dent; R. T. Forbes, Vice President; George M. Benedict, Cashier; John Fletcher 
Assistant Cashier; J. C. Morrison, Auditor. 
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RAILROAD BONDS. 
From Fisk & Robinson's ‘Monthly Bulletin of Investments,’ June, 1907. 

From the standpoint of railroad securities the tone of the market during the past 
month has been one of pronounced pessimism—a pessimism unsupported by facts. 
Great stress continues to be laid upon the attitude assumed by the national government 
toward the railroads. We have previously pointed out that the adverse effect of this influ- 
ence was unduly magnified. It should be a matter of congratulation that this great 
and important question of transportation, in its relation to the shipper and investor, 
has for the first time been made the subject of dispassionate investigation by the 
national government on broad and wholesome lines—lines well calculated to resu!t 
ultimately in great benefit to all interests, and especially to the railroads in providing 
them protection against injudicious local legislation. 

The railroads of the United States are suffering really in but one way, that of diffi- 
culty in financing. This, though inconvenient, is inno way vital. In this respect they are 
the victims of the enormous expansion in trade and commerce and manufacture the 
world over. They are the victims of the hoarding of gold by Italy, Argentina and 
Brazil to the extent of not less than $150,000,000, in order that their finances may be 
placed upon a gold basis; of the accumulation by Russia of not less than $100,000,000 
to increase her gold reserve; and also of the many other factors which contributed to 
an almost universal money stringency, now happily abating. 

The clearing up of the stormy financial weather has steadily continued—both at 
home and abroad. The improvement has been pronounced in the United States and 
in Great Britain, and though less marked in Germany and France, better conditions 
prevail in those countries also. 

There has been a flood of pessimistic news concerning the crops. The shortage 
in wheat has been translated into terms of crop failure, a very different thing—and one 
not likely to occur. Asa matter of fact, the exact wheat shortage is not known, and 
even though it should be considerable it is quite probable that corn and other products 
will largely t2ke the place of that cereal, so that an ample tonnage for the roads would 
seem to be assured. 

So far as general business is concerned it may be that well defined contraction 
may ultimately appear, but all evidence thus far would indicate that such recessions 
as are taking place are proceeding in an orderly way, and should they continue and 
grow more pronounced, present indications give assurance of freedom from shock to 
the business community. 

We argue from the foregoing that the railroads of the United States have not 
fallen on times which are entirely evil. In the matter of financing, the roads, after all, 
have not fared so badly, having secured nearly half a billion new money since Janu- 
ary first. 

Ss 


THE MELLON NATIONAL BANK BUYS TWENTY BUR 
ROUGHS ELECTRICS. 


Mr. H. F. Happer, sales manager for the Burroughs Adding Machine Company 
in the Pittsburg (Pa.) territory, is receiving the congratulations of his friends in the 
Burroughs organization for the order, recently handed him by the Mellon National 
Bank of Pittsburg, for twenty-two Burroughs Electric Adding and Bookkeeping 
Machines. This is one of the largest single orders ever placed by any bank. After 
a thorough test of the various adding and listing devices the management of the Mel- 
lon Bank, which is one of the oldest Burroughs users, selected the Burroughs Electric 
for their new equipment. This makes the Mellon National Bank one of the largest 
individual and bank-users of adding machines in the Pittsburg territory. 
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THE CONTINENTAL NATIONAL BANK, CHICAGO. 


In the report to the Comptroller on May 20, the Continental National Bank of 
Chicago showed deposits of $65,639,456, and total resources of $75,513,081. This is an 
increase of $874.483, in deposits since the report of March 22, and an increase of 
more than $10,000,000, over the corresponding period of 1906. In 1895, the deposits 
were $9,000,000; in 1900, $31,000,000; in 1905, $55,000,000. The total clearings for 
April, 1907, were $393,399,000, and the increase in these figures is as remarkable as the 
increase in deposits. In January, 1906, they were $299,000,000; $59,000,000 in Janu- 
ary, 1896, and $17,000,000 in March 1883. These figures place the Continental Na- 
tional among the great banks of the world. 


THE COMMERCIAL NATIONAL BANK, CHICAGO. 


The Commercial National Bank, of Chicago, makes a remarkable showing in its- 
report to the Comptroller on May 20. On that date it had deposits of $40,054,922. 
This is a gain of $4,320,118 since May 20, 1906. Loans and discounts $27,892,547, 
cash and due from banks $14,347,506, surplus and profits $4,194,046, and total 
resources $48,098,969. The capital is $3,000,000, 


Ss 
THE NATIONAL BANK OF THE REPUBLIC, CHICAGO. 


The deposits of the National Bank of the Republic on May 20, as reported to the 
Comptroller, were $19,872,880, surplus and profits $1,178,603, loans and discounts 
$14,151,575, cash and exchange $8,848,402; total resources $23.443,382. ‘The capital 
is $2,000,000, A careful analysis of the above figures cannot fail to impress the 


reader that the management of the Nationdl Bank of the Republic is both progressive 


and conservative. 


DEPOSITS OF CHICAGO BANKS. 


The total deposits of the Chicago banks according to the reports Ma¥ 20 and 21, 
were $707,754,699, which is the largest figure reached in the history of Chicago bank- 
ing. It isan increase of $32,273,216, over the official reports of March 22. 


a | 
THE CENTRAL TRUST COMPANY OF ILLINOIS, CHICAGO. 


The rapid progress made by the Central Trust Company of Illinois reflects much 
credit upon the management of that institution. In its official report of May 21,made 
tothe Auditor of Public Accounts, it showed deposits of $12,776,706, surplus and un- 
divided profits $990,474, demand loans $2,420,462, time loans $6,301,596, bonds and 
stocks $2,082,900, cash and sight exchange $4,182,707, total resources $15,767,367. 
The capital is $2,000,000, The management of the Central Trust ever since its or- 
ganization has been under the direct supervision of Charles G. Dawes, who is probably 
as well known in the financial world as any man of his time. His ability as a banker 
and financier has been demonstrated in numerous ways. He has the support and 
co-operation of a directorate of unusual strength, and the official staff of the company 
who lend him good support is composed of trained practical men; all of which con- 
tributes to the great success of the company. 

The officers are: Charles G. Dawes, President; W.Irving Osborne and A. Uhrlaub, 
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Vice-Presidents; William R. Dawes, Cashier; L. D. Skinner, Assistant Cashier; 
W. W. Gates, Assistant Cashier; Albert G. Mang, Secretary; Malcolm McDowell, 
Assistant Secretary. 

The directors are: A. J. Earling, President Chicago, Milwaukee & St. Paul R’'y. 
Co.; P. A. Valentine, Capitalist; Arthur Dixon, President Arthur Dixon Transfer Co.: 
Charles T. Boynton, Pickands, Brown & Company; Alexander H. Revell, President 
Alexander H. Revell & Company; S. M. Felton, President Chicago & Alton Railroad 
Co.; T. W. Robinson, Vice-President Illinois Steel Company; Chandler B. Beach, 
C. B. Beach & Company; George F. Steele, Port Edwards Fibre Company; W. Irving 
Osborne, Vice President; Charles G. Dawes, Ex-Comptroller of Currency. 


THE NATIONAL BANK OF COMMERCE, MINNEAPOLIS. 


The National Bank of Commerce, Minneapolis, makes an excellent showing in 
its last official report to the Comptroller. Deposits $7,911,383, loans and discounts 
$5,729,750, cash and reserve $3,442,663, surplus and profits $536,031, and total re- 
sources $9,947,414. The capital is $1,000,000. 


NORTHWESTERN NATIONAL BANK, MINNEAPOLIS. 


In its report to the Comptroller, on May 20, the Northwestern National, of Min- 
neapolis, makes a splendid showing. On that date the deposits were $12,361,183, 
loans and discounts $9,620,727, cash and due from banks $4,113.351, surplus and 
profits $1,078,605, and total resources $15,452,789. The capital is $1,000,000, 


THE SECURITY BANK OF MINNESOTA, MINNEAPOLIS. 


The Security Bank of Minnesota will be known in the future as the Security 
National Bank, it having applied for and received a national charter which took ef- 
fect on June 1. The Security is one of the leading banks of the Northwest. Its 
change from a State to a National bank does not affect the personnel of the bank. In 
its last report prior to becoming a national bank it showed deposits of $11,305,686, 
surplus and undivided profits $922,032, total resources $13.227,719. The capital is 
$1,000,000, 


NEW BUILDING FOR THE FIRST NATIONAL BANK OF 
CLEVELAND. 


Plans have been drawn for the new building of the First National Bank, of Cleve- 
land. It is to be one of the handsomest banking structures in the United States and 
will be erected on the site adjoining the present location of the bank, to be occupied 
as an exclusive bank building. 

The First National is the largest bank in the State of Ohio, and ranks to-day 
among the great banks of the nation. It is one of the best managed banks in the 
country, and the personnel of the management has made it one of the most popular. 
It has a capital of $2,500,000, surplus of $750,000, and deposits over $2,000,000. 

The officers are: John Sherwin, President ; Thomas H. Wilson, Vice-President ; 
A. B. Marshall, Second Vice-President; Fred J. Woodworth, Third Vice-President ; 
Charles E. Farnsworth, Cashier; John R. Geary, Asst. Cashier ; Jos. R. Kraus, Asst. 
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Cashier; John H. Caswell, Asst. Cashier; Geo. N. Sherwin, Asst. Cashier; H. R. 
Sanborn, Asst. Cashier; B. A. Bruce, Asst. Cashier. 


UNION NATIONAL BANK, OF CLEVELAND. 


The Union National Bank of Cleveland made its usual strong showing in its re- 
port to the Comptroller on May 20. Its deposits were $12,305,898, loans and dis- 
counts $9,439,318, cash and due from banks $4,550,125, surplus and profits $822,099, 
and total resources $15,408,998. The capital is $1,600.000, The officers are: E. H. 
Bourne, President; L. McBride, H. C. Christy and J. F. Harper, Vice Presidents ; 
E. R. Fancher, Cashier; G. A. Coulton and W. E. Ward, Assistant Cashiers. 


—— 
THE MERCANTILE TRUST COMPANY, OF SAINT LOUIS 


The statement of condition of the Mercantile Trust Company at the close of 
business May 2oth, 1907, shows: Capital, $3,000,000; surplus and undivided profits, 
$6,874,376.03 ; deposits, $22,147,048.44. The company had cash in vaults and deposi- 
tories, $7,143,479.90. Total resources $32,084,165.72. 

The company keeps about five million dollars invested in bonds (two millions, 
railroad; two millions, securities well known locally; one million, municipal), and con- 
siders the policy a wise one, as the bonds furnish a secondary reserve for depositors 
and also yield a commensurate return. 


S33 
THE DESK EDITION OF THE AMERICAN BANK REPORTER. 


The desk edition of the American Bank Reporter for June has just been issued. 
This is the most convenient and compact form of a Bankers Directory now published 
in this country. It is complete in every particular giving all the information required 
by any busy banker. It fits in the pigeon hole of any desk and is much easier to 
handle than any other directory. Published by the Steurer Publishing Company, 22 
Pine Street, New York, copies now ready for delivery. Price $2.00 per copy. 


S—s3 
A NEW BANK BOOKKEEPING MACHINE. 


“Necessity is the mother of invention.” It is the inventive genius that has made 
it possible to perform the great volume of business that is transacted to-day, and yet 
the demand for practical time and labor-saving devices is greater than ever. The 
reasons for this are obvious. Asarule a labor-saving and time-saving device must 
be of sufficient practical utility to do the work of two or more individuals. Such de- 
vices are, as a rule, absolutely accurate. One of the most practical labor and time- 
saving inventions that has been brought out in recent years is the new Bank Book- 
keeping machine of the Elliott-Fisher Company. This machine can be adapted to 
practically all departments of a banking house. It is now used in the Transit depart- 
ment, Collection department, Clearing House department, Teller’s cages and for 
customers statements, in many of the leading banks throughout the Country. A 
thorough, comprehensive explanation of the working of this new bank bookkeeping 
machine will be furnished by the Elliott-Fisher Company, 329 Broadway, New York, 
or 31 Dearborn Street, Chicago. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending June 2, 1906, and June I, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


1906, 


Loans, | 


Loans, || 


1907. ! 





Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 


Mechanics’ National 
Bank of America 
Phenix National 


National City 
Chemical National 
Merchants’ Exch. National 


Gallatin National 
Nat. Butchers & Drovers’ 
Mechanics & Traders’... 


Greenwich 
American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 

Nat. Bank of N. America. 
Hanover National 
Citizens’ Central National 


Metropolitan Bank 
Corn Exchange 


Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National 

First National 

Irving National Ge 
Bowery 

N. Y. County National.. 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 

Seaboard National 

First National, Brooklyn. 
Liberty National. 

N. Y. Produce Exchange. 
New Amsterdam National 
State Bank 

Fourteenth Street Bank... 


Totals. 











$1,039,164,200 


$ 17,196,000] 
24,944,000 
10,905,300) 
19,320,000 
22,663,600) 

6,644,000 


159,944,400) 
25,159,400 
= 500) 
8,205,900) 
2,548,300, 
6,344,000 
5,038,700) 
28,719,600) 
138,730,600) 
21,566,400 
3.315,800 
5,847,100) 
2,087,000| 
15.696, 500) 
49,305,100 
18,031,700) 
3+534,000 
7,157,000 
10,133,600 
34,381,000 
9,418,000 
22,529,000 
68,250, 000 
1,234,500 
17,729,800 
10,160,000 
86,07 5,500 
8,957,000 
3,517,000 
4,948,700 
3,719,200 
50,523,400) 
9,822,000} 
3,307 ,600| 
4,701,300) 
12,852,700) 
7,658,500) 
3,142,900 
10,971,900) 
4,441,000 
15.450,000 
4,579,000) 
10,550,400 
6,145,600 
5,602,200) 








Deposits, | t Deposits, 


1906, 


1907. 


$ 18,258,000 | S 15,078,000) $ 16,603,000 


24,900,000 || 
15,144,000) 
21,909,000 || 
22,532,200 | 

7,839,000 | 

159,67 5,900 | 

24,872,700) 
6,152,800 | 
9,156,400 
2,238,600 | 

16,605, 000) | 
5,828,000 | 

28,339,200 | 

151,018,700) 


20,009,700 
3,249,300 | 
5,670,000 
1,889,000 | 

16,086,000 

60, 100,900 | 

19,963,000 
3,009.700 
7:377.300 

10,700,200 

38,819,000 

10,012, 300 | 

25,516,700)| 

77,870,000 ] 

1,423,100)| 

19.461 ,800)| 
9,903,000 | 

90,083,500) 

15,893,100 
3,185,000 | 
5,164,400 | 
3,652,100) | 

53,022,800) 

10,218,900) | 
3,546,200 | 
5+149,300)| 

12,561,000)| 
7,244,700 | 
3,957,400), 

10,436,200 || 





sastenel 
6,804,600 | 


$1 1 39.9 31, 100)($1,024,6 19,100) 
| 





+t United States Deposits included, $31,613,200. 


27,608, 000) 
i2 914,600 
18 626,000] 
23.948,000) 

6,355,000) 
148. 436,600 
24,589,400) 

5.519,400) 


118,31 1,100) 
17,923,200} 
3,826,400) 
5,865,700) 


2,725,900 
15,374,200) 
56,760,400) 
17,643.900) 

3,813,300) 

6.902, -700 
10,342,900 
42,012,000) 

9.394.100) 
19,279,000 
77,920,000 

1,431,900) 
19,609,200 
10,580,000) 
71,389,000, 

8.737.400 

3-948,000) 

5,813,100) 

3,570,500) 
58,735,300, 
10,675,300) 

4,384,600) 

5,692,200) 
13,925,800 

7,759,700) 

3,182,300) 
10.7 34,100| 

4,840,000 
17,834,000 

4,731,000 

8,690,600} 





29,500,000 
17,7 31,000 
22,128,000 
24,310.200 
7,400,000 
144,792.600 
23,623,600 
6,383,200 
6,907 ,800 
2,442,000) 


Per Cent. of 


Inc. Dec. 


10. 
6. 
37 
18. 
? 
16. 


hu ON Oe 


14. 


19,760,000) 86. 


6,500,000) 
22,199,600 
132,325,200 
15,243,600 


14.8 


a 


11.6 


3.963.500| 


5,639,600 
2,655,200) 
5,261,900} 
69, 705,300) 
19,495,000) 
4,122,200 
7»445,200) 
11,130,800 
44.551,000) 
10,841,600) 
22.277, 000) 
88.518.000) 
1,643,000} 
19,421,500) 
g.411,000 
75:455,000) 
15,691,400 
3,505,000 
6.435.900) 


— W- 


mon: 


-wuw ONN 


—— 


3.534.100] .... 


| 


56,927,000] ... 


1 1,022,200} 
4,422,100) 
6,115,100] 
13,491,800) 


7.447.2C0| .... 


3,108, 600) 
10,425, goo) 
4.235, .000| 
Ry poe 
3,962,000 
11,691, 800! 
7,881, :300) 
5,567,400) 


15,988,000| .... |-.-- 
7,519,200) ....|.-- 


$1,128,194,600 


| 


| 
} 








